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The Proposed Uniform Commercial Code: 
Bank Deposits and Collections 


Reprinted with the permission of the Editors of the Columbia Law Review 


The problem of codifying the law governing the collection of nego- 
tiable instruments through banking channels has long been perplexing. 
The common law in this field has been extensively modified, both by 
statute? and by express agreement.2 To simplify and unify this un- 
wieldy body of legal rules, the draftsmen of the proposed Uniform Com- 
mercial Code have included an article on Bank Deposits and Collections 


1 See, ¢.g., Beutel, The Proposed Uniform Bank Collections Act and Possibility of Recodi- 
fication of the Law on Negotiable Instruments, 9 TuLane L. Rev. 378 (1935); Donley, 
Some Problems in the Collection of Checks, 38 W. Va. L.Q. 195 (1932; Steffen, The 
Check Collection Muddle, 10 Tuuane L. Rev. 537 (1936); Townsend, The Bank Collec- 
tion Code of the American Bankers’ Association, 8 TULANE L. Rev. 21, 236, 376 (1933-34) ; 
Legis., The Uniform Bank Collection Act: Third Tentative Draft, 38 Cotumsta L. Rev. 
125 (1938). 

An effective system of regulation should be applicable to all banks within a given 
jurisdiction, but banks may be chartered by both the states and the National Govern- 
ment. It has been said that state law is applicable to national banks only if the applicable 
federal legislation is deemed to be non-exclusive and the state legislation neither conflicts 
with the terms of a valid federal enactment nor impairs the ability of the national bank 
to discharge its duties to the National Government. Note, The Applicability of State 
Laws to National Banks, 35 Cotumstia L. Rev. 416 (1935). 

2 E.g., the Bank Collection Code and the Model Deferred Posting Statute, both sponsored 
by the American Bankers Association. 

The text of the Bank Collection Code, explanatory notes, and a list of the jurisdictions 
in which it was then in force may be found in 2 Paton, Dicest or Lecat Opinions 1372- 
79 (1942). The Code has been held unconstitutional in Illinois. People ex rel. Barrett v. 
Union Bank & Trust Co., 362 Ill. 164, 199 N.E. 272 (1935). 

The Model Deferred Posting Statute had been enacted in substantially unchanged form 
in 84 states, as of November, 1949. E.g., Cau. Banxina Cope §§ 1012, 1013, 1019 
(Deering 1949); Iny. Rev. Srar. c.98, § 207(a) (1949); Pa. Srat. ANN. tit. 7, § 214 
(Supp. 1949). In addition, 7 states had independent deferred posting legislation. See 
Deferred Posting Legislation, J. Am. Banxers Ass’n 69 (Nov. 1949). 

New York has since enacted a deferred posting statute substantially similar to that 
sponsored by the American Bankers Association. N.Y. Laws 1950, c.1538. The inde- 
pendent deferred posting legislation of Virginia [Va. Cope § 6-543.1 (1950) ] has recently 
been replaced by the Model Deferred Posting Statute. Va. Acts 1950, c.48. 


3 For example, the collection agreement, standard form, sponsored by the American 

Bankers Association, reproduced with explanatory notes in 2 Paton, op. cit. supra note 2, 

aan This agreement will be referred to hereinafter as the “Standard Collection 
ent.” 
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as a part of their ambitious codification of those portions of the law 
which impinge upon usual commercial transactions.* In the main, Article 
4 represents a codification of existing law and practice, rather than a 
large-scale attempt at reform and revision.5 Recognizing the possibility 
of future changes in banking practice, the draftsmen of the Article allow 
modification of most of its provisions by agreement.® 

The typical negotiable instrument collected through banking channels 
today is a check? which was issued by an obligor (e.g., a purchaser or 
debtor) to his obligee (e.g., a seller or creditor) in conditional satisfac- 
tion® of an obligation. The payee of the instrument or his indorsee may 
personally present it at the payor bank® and receive payment for it either 


4 The proposed Uniform Commercial Code is sponsored by the American Law Institute 
and the National Conference of Commissioners on Uniform State Laws. See Unirorm 
CommerciaL Cope 2 (Proposed Final Draft, Spring, 1950) for an indication of the in- 
tended scope of this codification. Unless otherwise indicated, all references to the Uni- 
form Commercial Code (hereinafter cited as UCC) are made to the Proposed Final Draft, 
Spring, 1950. Article 4, entitled “Bank Deposits and Collections,” will be referred to 
merely as “the Article.” 

5 The Article will provide operating rules for the great bulk of transactions and will 
eliminate the necessity for fine print provisions now used by banks on their forms. 
Schnader, The New Commercial Code: Modernizing our Uniform Commercial Acts, 36 
A.B.AJ. 179, 182 (1950). See Gilmore, On the Difficulties of Codifying Commercial Law, 
57 Yate L. J. 1841 (1948) suggesting that the principal objective of a draftsman of 
general commercial legislation should be accurate statement as a rule of law of the in- 
terpretation which the business community would give to the transaction, rather than 
originality. 

6 UCC § 4-108. Certain agreements deemed contrary to public policy cannot be made, 
as, for example, no agreement can limit a bank’s liability for its own negligence to a 
customer of the depositary bank. 

7 This Note, in general, will be confined to problems concerning the collection of checks 
through banking channels, and will provide no extended treatment of the collection of 
time items, documentary drafts, or items not payable by a bank. 

The following terms, when used herein, have the meaning indicated: 

A “check” is a draft drawn on a bank and payable on demand. See UCC § 8-104(2). 
“ ‘Ttem’ means any instrument for the payment of money even though it is not negotiable 
but does not include money.” UCC § 4-104(1). As this Note confines its discussion to 
the collection of checks through banking channels, the terms “check” and “item” are used 
interchangeably. 

“ ‘Collecting bank’ means any bank handling the item for collection except the payor 
bank.” UCC § 4-105(d). 

“Depositary bank’ means the first bank to which an item is transferred except where 
that bank is the payee of an item which it has not taken for collection.” UCC § 4-105 (a). 

“Midnight deadline’ with respect to a bank is midnight on its next banking day fol- 
lowing the banking day on which it receives the relevant item or notice or from which 
the time for taking action commences to run.” UCC § 4-104(1). 

“Payor bank’ means a bank by which an item is payable as drawn or accepted and 
includes a bank agreeing with a customer to have his items drawn through it except 
where the customer is a bank or is a state or the United States or foreign government or 
governmental subdivision, agent or agency. .. .”. UCC § 4-105(b). 


8In the absence of a contrary agreement, the acceptance by the obligee of a check to 

which a bank is not a party operates merely as a suspension of the underlying obligation, 

the original obligor not being discharged thereon until he is also discharged on the check. 

Brany. Bank Cuecks 21-24 (2d ed. 1926); Leary, Deferred Posting and Delayed Returns 

—The Current Check Collection Problem, 62 Harv. L. Rev. 905, 906-07, 988-34 (1949). 

bi — Commercial Code preserves this rule. UCC § 8-702. See also, UCC 
2-511 (8). 


®See note 7 supra for definition of “payor bank.” 
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in cash or as a credit on the books of that bank. More usually, however, 
the payee deposits the instrument with another bank for collection, and 
it is sent, directly or indirectly, to the payor bank,!° where the amount 
is deducted from the obligor drawer’s account; the payor then remits 
payment to the depositary bank" where credit is given to the person 
initiating collection. When the instrument has thus been paid by the 
payor bank, the obligor is discharged both on it and on the underlying 
obligation.}? 


Various problems may arise in connection with this procedure. The 
interest of the commercial world in prompt and efficient satisfaction of 
indebtedness and realization on negotiable instruments received in satis- 
faction thereof requires a legal framework wherein the collection of 
checks can be speeded and simplified. Further, the rights of each of the 
parties to the collection process must be clearly defined so that in those 
unusual cases where losses are to be sustained it can be determined on 
whom they must fall. These problem cases arise when one of the banks 
in the collection chain fails, when an instrument is drawn against in- 
sufficient funds, particularly if any of the banks through which it passes 
employs deferred posting, or when the instrument has been forged, 
raised or a necessary indorsement thereon has been forged. It is here 
intended to discuss in detail the impact of the proposed Uniform Com- 
mercial Code on these problems. 


I. SPEEDING AND SIMPLIFYING THE COLLECTION OF PROPERLY 
PayaBLe Items 

A. Routing 

Most items are drawn against sufficient funds on deposit in solvent 
banks and means must be provided only for their speedy but safe col- 
lection. When a depositary bank receives an item drawn on a payor 
bank located in the same community, the problem of routing the item 
to the payor for presentment is not difficult, for both routing and re- 
mittance can be accomplished through the local clearing house.4* The 
problem of routing becomes more difficult, however, when the item is 
payable by a drawee located in a distant city. The common law required 
a depositary bank to forward such an item for collection through a 


10 For a description of the mechanics of the collection process, see Leary, Deferred Posting 
and Delayed Returns—The Current Check Collection Problem, 62 Harv. L. Rev 905, 
906-17 (1949). A “stream of consciousness” description of the same process appears in 
Moore, Sussman and Corstvet, Drawing against Uncollected Checks: I, 45 Yate L. J. 
1, 4-8 (19385). 

11 See note 7 supra for definition of “depositary bank.” 

12 Brapy, op. cit. supra note 8, at 21. The provisions of the proposed Code are UCC 
$§ 3-608 (1), 3-601 (8) and 8-702 (1). 

18 A clearing house is an association, organized by the banks of a particular community, 
for the purpose, inter alia, of facilitating the presentment and collection of checks drawn 
on member banks. See 1 Paton, op. cit. supra note 2, at 1187-88. 
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reasonably direct chain of correspondent banks.'* Routing an item 
through an unduly large number of correspondents’ and mailing it 
directly to the payor bank’* have both been considered improper. 


Unduly circuitous routing of an item has been condemned as un- 
necessarily delaying the receipt by the depositor of his funds.’* It also 
increases the risk of non-payment due to intervening depletion of the 
drawer’s account or failure of the payor bank and, by increasing the 
number of banks in the collection chain, increases the risk of loss due to 
failure of an intermediary bank.1® The Article requires a bank, which 
accepts an item for collection, to send it “for presentment by a proper 
method and at a proper time.”!® The collecting bank must use “a rea- 
sonably direct route taking into consideration any relevant instructions, 
the nature of the item, the number of such items on hand, all costs of 
collection involved and the method generally used to present such 
items.”’2° Considering the complexity of the bank collection mechanism, 
it is doubtful that a more concrete formulation of the commercially 
reasonable route test could be made. 


On the other hand, forwarding an item by mail directly to the payor 
bank, a procedure commonly known as direct routing, has also been con- 
demned at common law on the theory that a collecting bank”! sending 
an item directly to the payor makes the latter an agent for collection, 
this being an improper selection of an agent since the payor-agent will 
have conflicting interests in its dual role.22 Thus, a payor bank on the 
brink of insolvency may defer remitting for direct mail items while con- 
tinuing to settle for items presented through the clearing house or over 
the counter.2* In the absence of statute, therefore, many depositary 
banks refuse to accept items for collection unless the customer consents 
to the employment of direct routing.24 The Bank Collection Code modi- 


14 Brapy, op. cit. supra note 8, at 441-42. 
15 Brapy, op. cit. supra note 8, at 441-42. But see Turner, Bank Collections—The Direct 
Routing Practice, 39 Yate L. J. 468, 469 n. 5 (1930). 


16 F.g., R. H. Herron Co. v. Mawby, 5 Cal. App. $9, 89 Pac. 872 (1907); Carson, Pirie, 
Scott & Co. v. Fincher, 129 Mich. 687, 89 N.W. 570 (1902); Brapy, op. cit. supra note 8, 
at 435-38; 2 Paton, op. cit. supra note 2, at 1307-08. This rule has been applied even 
where the drawee is the only bank in the locality. Wingfield v. Security National Bank, 
88 S.D. 491, 162 N.W. 309 (1917). Contra: Waggoner Bank & Trust Co. v. Gamer Co., 
113 Tex. 5, 213 S.W. 927 (1919). 


17 Turner, supra note 15, at 468. 

18 Ibid. 

19 UCC § 4-804(1). 

20 UCC § 4-808(1). 

21 See note 7 supra for definition of “collecting bank.” 


22 See, e.g., German National Bank v. Burns, 12 Colo. 5839, 544-45, 21 Pac. 714, 715-16 
(1889); Merchants National Bank v. Goodman, 109 Pa. 422, 428, 2 Atl. 687, 691 (1885); 
Brapy, op. cit. supra note 8, at 436-37. 


23 Turner, supra note 15, at 471-72. 


24 The Standard Collection Agreement, drafted by the American Bankers Association 
and reprinted in 2 Paton, op. cit. supra note 2, at 1866, contains an authorization per- 
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fies the common law rule by authorizing a collecting bank to mail an item 
directly to the payor bank.*® 


Since direct routing is desirable insofar as it speeds collection and 
reduces costs, the Article provides that, “Sending an item directly to a 
payor bank is a proper method of forwarding.”*® At the same time 
certain safeguards are incorporated to reduce the possibility of loss to 
the depositor which may result from a payor’s conflict of interests. Items 
must be received through the mails or the payor bank is liable for im- 
proper handling.2? Furthermore, upon its failure to either return or 
settle for an item by midnight of the banking day of receipt, the cus- 
tomer initiating collection may recover from the payor as if he were a 
depositor therein.22 In addition, the collecting bank is authorized to 
accept only certain types of remittances from the payor bank,”® and the 
Article provides that should the collecting bank authorize or ratify other 
specified types of remittances,*° it must bear the loss if such a remittance 
cannot be realized upon.*! 


Thus, assuming that the overwhelming majority of payor banks to 
which items are directly sent will be financially reliable and will properly 
handle them, and since the Article contains sufficient sanctions applicable 
upon improper performance by a payor bank of its duties and the cus- 
tomer of the depositary bank is given the maximum possible protection 


mitting the depositary bank or its correspondents to send items directly to the payor bank. 


25 Bank Couiection Cope §6 (A) (1). The authorization of direct mail routing is 
applicable only when the payor is a bank and is located in another town or city. The 
American Bankers Association had previously sponsored another statute, the Forwarding 
Check Direct to Payor Act, which contained substantially similar provisions. The text 
of this latter statute, and a list of the jurisdictions in which it has been enacted, is set 
forth in 2 Paton, op. cit. supra note 2, at 1820-22. 

26 UCC § 4-308(2). The similar provision of the Bank Collection Code [$6(A) (1); 
see note 25 supra| has been criticized because it appears to authorize a forwarding bank, 
knowing that the recipient is financially weak, to send an item directly to the payor bank. 
Townsend, The Bank Collection Code of the American Bankers Association, 8 Tutane L. 
Rev. 21, 48-49 (1938). The draftsmen of the Uniform Commercial Code, apparently 
anticipating similar criticism, state that: “Reliance is placed upon the general responsi- 
bility of banks and the protection afforded under Federal Deposit Insurance to justify 
elimination of any requirement that direct sending is negligent if it is known that the 
payor is in shaky condition.” UCC § 4-308, comment 3. This would not appear to 
answer adequately the criticism for it may be improper to rely on the “general responsi- 
bility of banks” in the face of knowledge that the particular payor bank was irresponsible, 
or to rely on Federal Deposit Insurance protection when the item might not be within the 
insurance coverage. 

27UCC § 4-401 (2). 


28 UCC § 4-402 (1). This sanction is applicable even though the payor might have re- 
turned the item without liability to its customer for wrongful dishonor. 


29 A collecting bank may accept in conditional settlement, at the risk of the customer 
initiating collection, an interbank settlement order or the demand primary obligation of 
any bank except the payor. UCC § 4-304(@2). 


re For example, an agreed credit in, or the primary obligation of, a payor bank. UCC 


31 UCC § 4-408. These remittances are deemed to be received in final payment. 
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in the event that the payor bank is so remiss, it seems that the direct 
routing provisions of the Article are sound. 


B. Remittance 

1. Existing Law and Practice. After a collection item is received by 
the payor and that bank undertakes to honor it, some mechanism is 
necessary to transfer the amount of credit represented by the item from 
the drawer’s account in the payor bank to the account of the person 
initiating collection in the depositary bank. At common law a collecting 
bank was permitted to accept remittances from the payor or inter- 
mediate collectors in legal tender only.22. Despite this legal proscription, 
the impracticality of shipping actual cash has resulted in the widespread 
employment of other methods of remittance.** Usually, a collecting bank 
forwards an item to another collector or to the payor with instructions 
either to collect and credit the forwarding bank’s account or to collect 
and remit the proceeds to it by means of a draft on that or on a third 
bank. When a payor receives an item for honor under instructions to 
collect and credit, payment is made by extending credit to the forward- 
ing bank, the payor also debiting the account of the drawer.*® In cases 
where the item has been forwarded by a series of collect and credit in- 
structions, receipt of final payment by the last of the collecting banks 
renders irrevocable all conditional credits granted by each of the banks 
in the collection chain to its immediate transferor, including the credit 
granted to the customer of the depositary bank.** The collection process 
is thereby terminated, the customer becoming an absolute creditor of the 
depositary and each collecting bank becoming an absolute creditor of the 
next succeeding bank. 


Remittance for an item forwarded under collect and remit instruc- 
tions is accomplished in a different manner. After receiving payment 
on an item from another collector, a collecting bank with such instruc- 
tions will send the forwarding bank a draft on that or on a third bank.5” 


82 F.g., Federal Reserve Bank of Richmond v. Malloy, 264 U.S. 160 (1924); Peoples 
Bank v. Foster, 180 Ga. 1, 177 S.E. 721 (1934); Central High School Dist. No. 1 v. Union 
Free School Dist. No. 18, 272 N.Y. 18, $ N.E.2d 617 (1936). In the Malloy case it was 
held that authorization given a collecting bank to send items directly to the payor bank 
neither expressly nor impliedly authorized it to accept non-cash remittances in settlement 
for the item. 

33 See Townsend, The Bank Collection Code of the American Bankers’ Association, 8 
Tutane L. Rev. 286, 237-88 (1934). 

34 See Federal Reserve Bank of Richmond v. Peters, 189 Va. 45, 53-54, 123 S.E. 379, 382 
(1924). See Srerren, Cases on ComMERCIAL AND INVESTMENT Paper 907-08 (1939); 
Turner, supra note 15, at 479. 

85 See Turner, supra note 15, at 479-80. 

86 Arnold v. Wachovia Bank & Trust Co., 195 N.C. $45, 142 S.E. 217 (1928). Although 
the October, 1949 draft [UCC § 8-625 (Oct. 1949) ] codified this rule, no equivalent pro- 
vision appears in the current draft. 

an" op. cit. supra note $4, at 907; 8 ZoLuMANN, Bangs anD Bangrng § 5621 
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Similarly, when an item is presented to the payor with instructions to 
collect and remit, the latter will issue a draft in favor of the collecting 
bank which makes presentment.** In either case, the forwarding bank 
receiving a remittance draft drawn on a bank other than itself will send 
it to the bank on which it was drawn. If the forwarding bank maintains 
an account there, the credit represented by the draft will be transferred 
to that account and this phase of the collection process is then ter- 
minated. If no such account is maintained, however, the bank which is 
the drawee of the draft will issue its own draft, drawn on yet another 
bank, in payment of the original one, and the process must be continued 
until the forwarding bank receives a draft drawn on itself or on a bank 
in which it maintains an account. Should the forwarding bank be an 
intermediary collector which has received the item under collect and 
remit instructions, the same process will ensue between it and its trans- 
feror until the amount of the credit represented by the item is finally 
transferred to an account maintained by the depositary, whereupon the 
conditional credit the depositary granted its customer becomes irrevoca- 
ble and the collecting process ends.°® In those jurisdictions where the 
common law rule requiring acceptance of cash remittances only is still 
extant, the bank accepting a remittance in credit or draft bears any 
resulting loss.*° 

This common law rule prohibiting non-cash remittances has been 
widely modified by statute*! and by implied‘? or express agreement be- 
tween the customer initiating collection and the depositary bank. A 
customer assenting to the Standard Collection Agreement authorizes the 
depositary bank or any intermediary to accept the draft or credit of a 
subsequent collecting bank or the payor as conditional payment in lieu 
of cash, and assumes the risk of any loss which might result from a 
failure of a bank remitting by these methods.** Only when the collecting 
bank receives “final payment in cash or solvent credits” does it become 
a debtor for the item and assume the risk of the subsequent failure of a 
remitting bank which issued such credits.‘ 


38 Tbid. 

39 See Moore, Sussman and Corstvet, Drawing Against Uncollected Checks: II, 45 
Yaue L. J. 260, 262-78 (1935) for a detailed description of the manner in which one bank 
transmitted items deposited with it to the payor banks and received the proceeds of these 
items from the payors. 

40 Federal Reserve Bank of Richmond v. Malloy, 264 U.S. 160 (1924); Peoples Bank v. 
Foster, 180 Ga. 1, 177 S.E. 721 (1934). See 2 Paton, op. cit. supra note 2, at 1924-25. 
41 F.g., BANK CoLiection Cope §§ 9-10. 

42 When it is customary for all collecting banks in the community to accept the draft of 
the drawee bank in payment of a collection item, and such a practice is not unreasonable, 
a customer depositing items for collection is bound thereby. United States Fidelity & 
Guaranty Co. v. Forest County State Bank, 199 Wis. 560, 227 N.W. 27 (1929). 

43 See the text of this agreement and explanatory note 13 thereto, 2 Paton, op. cit. supra 
note 2, at 1366-67. 


44 Standard Collection Agreement, sponsored by the American Bankers Association. 
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In jurisdictions which have enacted the Bank Collection Code, a 
collecting bank is authorized to receive from the payor, at the risk of 
the customer initiating collection: (1) the check or draft of the payor 
on another bank, (2) the check or draft of a third bank on any bank 
other than the payor or (3) a customary clearing house settlement.* 
Similarly, a collecting bank may safely accept the remittance of a sub- 
sequent collecting bank either in the form of a draft on any bank except 
the payor or the remitting bank or any other customary method of 
settlement.*® However, where the forwarding bank acquiesces in a re- 
mittance made to it by an unconditional credit on the books of the 
remitting collector or payor, it loses its status as an agent of the customer 
for collection and becomes his debtor for the item.*7 Thus, while the 
Bank Collection Code protects a bank accepting certain types of re- 
mittance drafts, it deems it a debtor for the item when it accepts a credit 
in remittance therefor. In so doing, it takes a position intermediate 
between that of the common law, which makes the collecting bank a 
debtor as soon as it accepts any form of remittance,** and that of the 
Standard Collection Agreement which makes the collecting bank a 
debtor only when it receives “cash or solvent credits.” 


2. The Article. Because of the impracticality of requiring cash re- 
mittances, the Article, consistent with banking practice, permits a col- 
lecting bank to accept from either a payor or another collecting bank 
certain types of non-cash remittances in conditional settlement for the 
item, at the risk of the customer initiating collection. These special 
forms of conditional settlement are “interbank settlement orders” and 
demand primary obligations of any bank except the payor.° Although 
a collecting bank thus cannot safely accept a remittance in the form of 
a payor bank’s own primary obligation, it apparently can accept a re- 
mittance from a subsequent collecting bank in the form of that bank’s 
own primary obligation, although the dangers inherent in both are quite 
similar.54 


45 Bank CoutuectTion Cope § 9. 
46 Bank Coxitection Cope § 10. 
47 Bank Couzection Cope §§ 9-10. 
48 See supra. 
49 See supra. 
50 UCC § 4-804(2). 
51 UCC § 4-304(2). Any remittance in the form of a draft drawn on the remittor or 
of a demand primary obligation of the remittor is objectionable because it does not ad- 
vance the transmission of the collection proceeds to the depositary, and because it pro- 
longs the period during which loss due to insolvency of the remitting bank may occur. 
Townsend, The Bank Collection Code of the American Bankers’ Association, 8 TULANE 
L. Rev. 236, 238-39 (1934) states that this mode of remittance is rarely employed except 
by a bank on the verge of insolvency. 

Although the Article declares that it is improper for a bank, receiving an item under 
instructions to collect and remit, to remit by its own primary obligation [UCC § 4-316 
(1) ], it apparently permits a collecting bank to accept, in conditional settlement for an 
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The “interbank settlement order” is a new statutory innovation, 
designed as a substitute for cash remittance. Unlike an ordinary draft, 
it is not revoked or impaired should the issuing bank subsequently sus- 
pend payments.®2 It must be designated as an interbank settlement 
order on its face, be issued in settlement for items, and may take any 
of the following forms: (a) a demand draft by one bank on another, 
(b) an advice of credit or acknowledgement of debit, (c) a direction to 
transfer a credit to a third bank or (d) an authorization to charge an 
account.5? In effect, these are authorized types of draft or credit re- 
mittances which may be accepted by the collecting bank without its 
incurring liability to the customer initiating collection in case of failure 
of the issuing bank. However, a collecting bank which fails to act upon 
it by midnight of the business day following receipt assumes the risk 
of possible loss.54 Except in those rare cases where currency is shipped, 
all remittances for collection items are eventually reduced to credits in 
a bank chosen by the bank accepting the remittance. It therefore seems 
justifiable that the risk of loss due to insolvency will shift to the collecting 
bank when it has allowed the credit to repose on the books of another 
bank. 


Where an interbank settlement order takes the form of a demand 
draft on another bank and the issuer has sufficient funds there to cover 
it, the owner of the item is fully insulated from any possible intervening 
failure of the issuing bank because of the provision that the order is not 
revoked by such a failure.“> However, when the interbank settlement 
order takes the form of an advice of credit, acknowledgment of debit, a 
direction to transfer a credit or an authorization to charge an account 
(all terms undefined by the Article), it is not entirely clear how the 
preference provision will operate upon the insolvency of the issuer.*® 
Since the purpose of creating the “interbank settlement order” is to 


item, the demand primary obligation of a subsequent collecting bank. UCC § 4-304(2). 
However, a collecting bank receiving an improper remittance in conditional settlement 
becomes liable as if it had received final payment if it does not make diligent efforts to 
collect the remittance. UCC § 4-316(3). 


52 UCC § 4-501(8). This provision creates an exception to the general rule that a bank, 
upon learning of the bankruptcy or failure of its customer, loses its authority to pay his 
outstanding uncertified checks. Brapy, op. cit. supra note 8, at 339; see 4 RemINcTon, 
Bankruptcy § 1385 (5th ed., Hugg, 1934). 

53 UCC § 4-106. 

54 UCC § 4-304(2). 


55 UCC § 4-501(3). Comment 2 to this section notes that an interbank settlement order 
operates in this respect like an assignment. 

56 For example, assume that an interbank settlement order is issued in the form of an 
advice of credit. If the issuing bank fails, UCC § 4-501(3) would apparently give the 
recipient of the credit a preferred claim against all of the assets of the failed bank. This 
would appear to be inconsistent with UCC § 4-501(1), which provides that the customer 
of a depositary bank may recover for a properly payable item on a parity with the de- 
positors of the failed bank if the item has not been settled for or has been settled for by 
means of an uncollectable interbank settlement order. 
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define the standard forms of remittance in lieu of cash,®? it would seem 
desirable to have a clearer description of its various forms, and a clearer 
indication of the rights and preferences which arise therefrom. 


8. Effect of Remittance on Obligation of Drawer. Satisfactory 
methods of remittance are important not only because they provide swift 
and safe means of transferring funds from the payor to the depositary 
bank, but also because of their connection with the liability of the drawer 
on both the instrument and the underlying obligation. This liability is 
extinguished at that point in the remittance process at which the law 
deems the instrument to have been “paid.” Under existing law, in the 
absence of statute or agreement, the acceptance of any type of remittance 
by the owner of the item or by a bank acting as his collection agent dis- 
charges the drawer both on the instrument and on the underlying obliga- 
tion.5* The Article provides that certain types of remittance for an item 
are deemed to be in conditional settlement only, while others constitute 
final payment which discharges the obligor.*® A collecting bank receives 
final payment when (1) it receives an authorized or ratified primary 
obligation of the payor or (2) it obtains an irrevocable cash payment 
or an agreed irrevocable credit which cannot be “defeated by dishonor of 
an interbank settlement order.”®° Although it is clear that an agreed 
credit cannot rightfully be defeated by a dishonor of the interbank settle- 
ment order establishing it after the midnight deadline® of the issuing 
bank, it would nevertheless seem possible to defeat it by a wrongful dis- 
honor at any time after it was issued. The possibility of such an oc- 
currence could make final payment and the attendant discharge of the 
obligor impossible.®* Although such a finding would probably not be 
reached by a commercially-minded court, a clarification of these pro- 
visions would be helpful. 


Unlike final payment, conditional settlement, which may be made by 
means of an interbank settlement order or the demand primary obliga- 


57 UCC § 4-106, comment; see also, UCC § 4-304(2) and comment 2 thereto. 

58 E.g., Central High School Dist. No. 1 v. Union Free School Dist. No. 18, 272 N.Y. 
18, $8 N.E2d 617 (1936). See Townsend, The Bank Collection Code of the American 
Bankers’ Association, 8 TuLanE L. Rev. 236, 247-50 (1934). 

59 UCC § 4-403 defines final payment. The proposed Code also provides that payment 
of a negotiable instrument discharges the liability thereon of the payor. UCC § 3-603(1). 
Since the payor has no right of action or recourse on the instrument, upon his discharge 
all parties to the instrument, including the original obligor, are discharged thereon. UCC 
§ $-601(8). When the obligor is discharged on the instrument, he is also discharged on 
the underlying obligation. UCC § 3-702(1). 

60 UCC § 4-403. Not all types of “interbank settlement orders” can be dishonored. 
UCC § 3-507 provides that an instrument is dishonored when certain operative facts occur. 
Since an advice of credit is not an instrument as defined in UCC § 3-104(1), it would 
seem that an interbank settlement order taking this form cannot be dishonored. 

61 UCC § 4-404. See note 7 supra for definition of “midnight deadline.” 

62 This is because, under the wording of UCC § 4-403, the possibility of any dishonor of 
interbank settlement order prevents payment from becoming final. But cf. UCC § 4-304 
(2) (b). 
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tion of any bank other than the payor, does not relieve the obligor of his 
liability.6* In effect, the obligor guarantees that the payor will remain 
solvent until any conditional settlement is realized upon. Should the 
payor become insolvent, the customer initiating collection may elect to 
hold the obligor on this guarantee or pursue his remedy against the 
failed bank.® 


C. Other Provisions 

In addition to the provisions concerning routing and remittance, the 
drafters of the Uniform Commercial Code have included other sections 
designed to speed the collection of properly payable items. The deposi- 
tary bank is authorized to supply a missing indorsement of its customer, 
eliminating the delay entailed in returning the unindorsed item to him. 
A photographic facsimile of an item may be substituted for a lost original, 
provided a bank certifies that the facsimile was made by itself or any 
other bank in the ordinary course of collection.6* A bank receiving a 
collection item not payable by, at, or through a bank may make a pre- 
sentment sufficient to charge secondary parties by notifying the party 
by whom acceptance or payment is to be made that it holds the item for 
honor.*? This provision for presentment by notice, which should render 
less onerous the task of a bank receiving for collection items payable by 
a private person, need work no great hardship because of the safeguards 
provided by the Uniform Commercial Code.® 


The provision regulating the rights of the parties in the event the 
drawer dies before payment is of somewhat more doubtful utility. Under 
existing common law, the authority of a bank to pay its customer’s 
checks is not revoked until it learns of his death,®® but this rule has been 
changed by statute in some states.” The Article, although generally pre- 


63 TCC § 8-601(1) lists those operative facts which discharge the liability of a party to 


a negotiable instrument. Conditional settlement is not one of these. 

64 UCC § 4-501 (4). 

65 UCC § 4-302. As this authorization is applicable only when the item is delivered to 
the depositary bank for collection, the customer is protected against misappropriation of 
his unindorsed items. A drawer desiring the personal indorsement of his payee may 
nullify the rule of this section by an appropriate legend on the instrument. 

66 UCC § 4-502(1). If only the face of the item was photographed, a bank must certify 
that it was not payable to bearer or that it was indorsed with the name of a bank. As 
§ 4-307 provides that the placing of the name of a bank which is not the payee on an 
item as either indorser or indorsee, with certain exceptions, prevents any non-bank from 
acquiring the rights of a holder, such an indorsement insures that the bearer will be un- 
able to obtain payment of the original item, thus protecting the payor bank from making 
double payment. 

67 UCC § 4-309. 

68 For example, UCC § 3-505 provides that the party to whom presentment is made 
may, without dishonor, require the instrument to be exhibited, and thus the bank making 
mail presentment will be reasonably near the payor of the item. 

69 1 Paton, op. cit. supra note 2, at 1079-81; 6 ZoLLMANN, op. cit. supra note $7, at 176-80. 


70 F.g., Mass. Ann. Laws c. 107, §17 (1947) despite intervening death of drawer, bank 
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serving the common law rule,” authorizes a bank to pay its customer’s 
items for at least ten days after his death, provided that no person who 
claims an interest in the estate has directed that payment be stopped.7” 
When an item is issued in payment of a debt of the deceased and the 
estate is adequate to discharge all of his indebtedness, this provision 
could cause no problem and would eliminate many unnecessary claims 
in probate. When, however, the decedent’s estate is insufficient to meet 
all of his obligations or the check was issued as a gift, which is revoked 
by the donor’s death before its honor,”* payment under this provision 
might prejudice the rights of others having an interest in the estate. 


Whether or not a payor bank possessed the option to pay the items, 
knowing of its customer’s decease, would also often depend upon whether 
the person notifying it of the death possessed the presence of mind to 
order the stoppage of payment. At the same time, despite the fact that 
this provision does not deprive the decedent’s personal representative 
of the right to recover from the recipient any payment to which the 
latter was not entitled,”* it seems unfair to place upon the decedent’s 
estate the burden of instituting litigation. Since it is probable that banks 
will refuse to honor checks after notice of the drawer’s death, regarding 
a stop order as implicit in such notice, it is unlikely that this provision 
will have much effect on current banking practice.” 


II. Tue ABERRATIONAL SITUATIONS 


A. Bank Failure 

The collection process necessarily consumes some time and, should 
an item be payable at a distant place, this period may be fairly long. 
The possibility that one or more of the banks in the collection process 


may pay check presented within 10 days after the date of issue); Vr. Rev. Srat. § 5522 
(1947) (bank may pay check presented within 30 days after death of drawer). 
71 UCC § 4-203(1). 


72UCC § 4-203(2). Comment 4 to this section states that surviving relatives and 
creditors of the deceased are among those “claiming an interest in the estate.” 


73 Under existing law, a bank with knowledge of its depositor’s death has no authority 
to honor his checks. See note 69 supra. A donee of such a check would be unable to 
prevail in an action against the decedent’s estate because the check was issued without 
consideration. NercoTiaBLe InstruMENTS Law § 28. Only if the recipient of the gift 
check had negotiated it to a holder in due course could it be enforced against the 
decedent’s estate. NecoTiaste InstruMENTS Law § 57. 


74 See UCC § 4-203, comment 3. Cf. Burrows v. Burrows, 240 Mass. 485, 184 N.E. 271 
(1922) (holding that the Massachusetts statute [Mass. Ann. Laws c. 107, 817 (1947) ] 
did not bar the estate of the decedent from recovering the amount of a gift check cashed 
5 4 rey recipient after the donor’s death, but merely protected the bank paying such a 
check) . 

75 See Leary, Some Clarifications in the Law of Commercial Paper under the Proposed 
Uniform Commercial Code, 97 U. or Pa. L. Rev. 354, 369-70 (1949) approving this pro- 
vision because the great majority of such checks are issued for debts of the decedent which 
would ultimately have to be paid, and the provision thus makes it unnecessary for these 
creditors to file claims in probate. It would seem, however, that the Uniform Com- 
mercial Code was not designed to amend the law of probate. 
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may fail during this interval makes necessary a clear statement of the 
rights of the various parties. 


1. Existing Law. At common law, the allocation of any loss resulting 
from bank failure is determined by the characterization given the trans- 
action between the customer initiating collection and the depositary 
bank; a transaction labelled as a purchase has different legal consequences 
from one denoted as the creation of an agency for collection. In juris- 
dictions where a depositary bank accepting an item indorsed in blank 
and extending immediate credit thereon is deemed to have purchased it, 
the creditor-debtor relationship immediately arises between the bank 
and its customer.” Upon the failure of the depositary bank, its customer 
is merely a general creditor.” He is, of course, liable on his indorsement 
should the item be dishonored on presentment, either because of the 
inadequacy of the drawer’s account or because the payor bank has failed 
in the interim.”® Any losses resulting from failure of a payor bank after 
it has issued a remittance draft or failure of an intermediary collecting 
bank are borne, however, by the depositary.”® 


More often the relationship between the customer and the depositary 
bank is viewed as that of principal and agent pending completion of the 
collection process, at which time the creditor-debtor status arises.®® 
Therefore, the customer can recover the item or its proceeds should the 
depositary bank fail before completion of the collection process.8! How- 
ever, upon failure of an intermediary bank, two conflicting agency rules 
differently allocate any resulting loss. Under the so-called New York 
rule,®? intermediary banks through which the depositary routes the items 
for presentment to the payor are considered to be agents of the de- 
positary.6* Thus, if an intermediary collecting bank fails while in pos- 
session of an item or its proceeds, the depositary bank is liable to its 


76 City of Douglas v. Federal Reserve Bank of Dallas, 271 U.S. 489 (1926); Metropolitan 
National Bank v. Loyd, 90 N.Y. 530 (1882). See 8 ZoLLMANN, op. cit. supra note 37, 
at 379-84. 

77 Latzko v. Equitable Trust Co., 275 U.S. 254 (1927); Equitable Trust Co. v. Rochling, 
275 US. 248 (1927). See Townsend, Bank Deposits of Commercial Paper, 7 N.Y.U.L.Q. 
Rev. 618, 619-22 (1930). 

78 NEGOTIABLE INsTRUMENTS Law § 66. 

79 Townsend, Bank Deposits of Commercial Paper, 7 N.Y.U.L.Q. Rev. 618, 623-24 (1930). 
80 For example, section 2 of the Bank Collection Code provides that, unless otherwise 
agreed, a bank accepts items as an agent for collection, and the Standard Collection 
Agreement provides that a bank, in receiving items for deposit or collection, becomes the 
agent of the owner. 

81 Townsend, Bank Deposits of Commercial Paper, 7 N.Y.U.L.Q. Rev. 618, 618-20 (1930); 
8 ZOLLMANN, op. cit. supra note 37, at 230-38. 

82 New York has since enacted the Bank Collection Code, thus adopting the Massachu- 
setts agency rule. N.Y. Necotiaste Instruments Law Art. 19-A, § 350(a) (1943). 
The former New York rule no longer enjoys wide acceptance. 

83 Allen v. Merchants’ Bank of New York, 22 Wend. (N.Y.) 215 (1889). See 2 Parton, 
op. cit. supra note 2, at 1298; 8 ZoLLMANN, op. cit. supra note 37, at 134-42. 
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customer for this default of its agent and becomes a creditor of the failed 
bank. Similarly, if an intermediate collecting bank accepted a non-cash 
remittance from a bank which subsequently failed before the remittance 
could be realized upon, the depositary bank would be liable to its cus- 
tomer for the negligence of its agent and would possess an action against 
its derelict agent.** 


Under the more prevalent Massachusetts agency theory, each inter- 
mediary bank through which the item passes is an agent of the customer 
initiating collection rather than of the depositary bank.®° Thus, where 
an intermediary bank becomes insolvent while in possession of the item 
or its proceeds, or accepts a remittance in a medium other than cash and 
it becomes impossible to realize upon such remittance, the customer 
initiating collection must pursue his remedy directly against the remiss 
collecting bank.®* Of course, under any theory, the customer initiating 
collection bears the risk of loss due to failure of the payor before pay- 
ment, and must seek recompense from the obligor or prior indorsers.* 


Since the Massachusetts agency rule shifts most of the risks from the 
depositary bank to its customer, most bank collection contracts incor- 
porate its provisions.£® The Bank Collection Code, enacted in many 
states,®® has codified the Massachusetts rule by providing that the de- 
positary and subsequent collecting banks are agents of the customer 
initiating collection.°° The Code thus protects the customer should the 
depositary bank fail, but imposes on him any loss resulting from failure 
of an intermediary bank. However, when an intermediary bank in 
possession of collection proceeds fails, the owner of the collection item is 
given a preference against all of the assets of the failed bank.*! Further, 
the Code provides that after the drawer’s obligation on the item has 
been discharged and if the item was drawn against sufficient funds and 


84 Townsend, Bank Deposits of Commercial Paper, 7 N.Y.U.L.Q. Rev. 618, 623-25 (19380) . 
85 Fabens v. Mercantile Bank, 23 Pick. (Mass.) 330 (1839). See 8 ZoLLMANN, op. cit. 
supra note 37, at 117-20. 

86 § ZoLLMANN, op. cit. supra note 37, at 122-24. 

87 NecoTi1aBLe InstrumMENTS Law § 66. 

88 For example, the Standard Collection Agreement provides that the depositary bank, 
if it exercises due care in the selection of correspondents, is not liable for their defaults 
or negligence. 

89 See note 2 supra. 

90 Banx Coiiection Cope § 2. 

91 Bank Cotzection Cope §13(8). This provision is inapplicable to national banks 
because it creates a preference deemed inconsistent with federal banking law. Jennings v. 
United States Fidelity & Guaranty Co., 294 U.S. 216 (1935). 

Incorporated banks, both state and national, are expressly exempted from the operation 
of the National Bankruptcy Act, 80 Strat. 547 (1898), as amended, 11 US.C. § 22(a) (b) 
(1946). Federal law provides, however, for the appointment of receivers for insolvent 
national banks. Rev. Stat. § 5284 (1875) and 19 Srar. 68 (1876), as amended, 12 
US.C. §§ 191-92 (1946). Most states have special insolvency statutes for state banks. 
E.g., Mass. Ann. Laws c. 167, §§ 22-36 (1948); see 1 Paton, op. cit. supra note 2, at 289. 
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the payor failed before its remittance was realized upon, the owner of 
the item has a preference against all the assets of the failed bank for the 
amount thereof.®? Both these provisions eliminate the burdensome and 
difficult requirement of tracing the proceeds,®* but they have been con- 
demned as unduly discriminating against other creditors of the failed 
bank.** The Code therefore places most of the risks of bank failure on 
the customer initiating collection, but grants him certain preferences, 
thus transferring much of the loss to the general creditors of the failed 
bank.® 


2. The Article. The Article treats both depositary and intermediary 
banks as agents of the customer initiating collection, regardless of the 
circumstances under which the depositary has acquired the item.** In 
effect an adoption of the Massachusetts agency rule, it protects the 
customer should the depositary bank become insolvent before the col- 
lection process is completed, but puts upon him the onus of seeking his 
remedy against a failed intermediary bank. 


In order to compensate the customer for the burden thus placed upon 
him, certain provisions are included to lessen his risk of loss. A payor 
bank is required to settle for items by midnight of the day of receipt.®” 
Furthermore, the officials of a payor or any other bank incur personal 
liability for knowingly directing a remittance by primary obligation if 
the remitting bank should subsequently fail.°* If remittance is made by 
interbank settlement order, such order is not impaired by the subsequent 


92 Bank Coiiection Cope §18(2). This provision is likewise inapplicable to national 
banks because it creates a preference deemed inconsistent with federal law. Old Com- 
pany’s Lehigh v. Meeker, 294 U.S. 227 (1935). Since § 13(2) (8) of the Bank Collection 
Code cannot validly be applied to national banks, it has been held that the section is 
also invalid with respect to state banks. People ez rel. Barrett v. Union Bank & Trust 
Co., 362 Ill. 164, 199 N.E. 272 (1935). As the provisions of § 18 were not separable, this 
case held the entire code invalid. 

93 In the absence of statute, the owner of a collection item seeking to establish a pre- 
ferred claim in the assets of a failed bank must show that the proceeds of the item 
augmented the assets of the failed bank, and can be traced to assets possessed by the 
bank at the time of its failure. See Jennings v. United States Fidelity & Guaranty Co., 
294 US. 216, 221-25 (1935); Townsend, Tracing Technique in Bank Preference Cases, 7 
U. or Cin. L. Rev. 201 (1938). 


94See Townsend, The Bank Collection, Code of the American Bankers Association, 8 
Tutane L. Rev. 376, 378-92 (1934); Bogert, Failed Banks Collection Items, and Trust 
Preferences, 29 Micu. L. Rev. 545, 558-61, 563-64 (1931). 
95 See Townsend, The Bank Collection, Code of the American Bankers Association, 8 
Tutane L. Rev. $76, 378-79 (19384). 
96 UCC $§ 4-801 (2), 4-804 (8), 4-806. This is not true in the case of documentary drafts 
and non-matured time items. UCC § 4-801(3) (4). Earlier drafts of the Uniform Com- 
mercial Code adopted the New York rule for checks, each collecting bank being responsible 
for the defaults of subsequent collecting banks. E.g., UCC §$ 3-615 (Oct. 1949). 
87 UCC § 4-402(1). If the payor does not so settle, the owner of the collection item may 
recover as if a depositor in the payor bank. 
98 UCC § 4-816(1). 

This section is applicable when any bank has taken items with instructions to collect 
and remit. Checks may be sent to the payor bank with instructions directing that bank 
to collect and remit the proceeds to the forwarder, thereby making the payor the agent of 
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suspension of payments of the issuing bank.®® The Article provides also 
for the possibility that a payor bank may suspend payments before re- 
mitting for a properly payable item or may settle by means of an inter- 
bank settlement order drawn on insufficient funds. In such a case, the 
customer of the depositary bank may recover as if a depositor in the 
payor bank.1® Allowing this claim of the depositary bank’s customer 
does not lessen the amount available for distribution to customers of the 
payor bank because the account of the drawer has been diminished by 
a similar amount. 


Much the same protection is afforded the customer should an inter- 
mediary collecting bank fail. Besides the personal liability of the bank 
officials who knowingly direct a remittance by primary obligation and 
the non-impairability of interbank settlement orders previously noted, 
the customer is given a preferred claim against the cash on hand and 
deposits in other banks of the failed intermediary, as well as a claim 
against its remaining assets as if a depositor.°! This preferred right to 
the liquid assets of the bankrupt intermediary eliminates the requirement 
of tracing the proceeds of the item, a process that would be extremely 
difficult under modern collection procedure." 


Thus, as between the various collecting banks and the customer initi- 
ating collection, the Article places the risk of bank failure on the latter 
and gives him direct recourse against the failed bank. An action against 
a distant insolvent bank, even with the limited preference he has, might 
not seem to be much protection to the customer who is but one of many 
creditors. However, the existence of Federal Deposit Insurance might 
serve to alleviate the losses of the customer at least to the extent of 
$5,000. Deposits covered by this’ insurance are protected up to this 
amount from losses resulting from the insolvency of the bank in which 
they are located, and outstanding obligations issued in settlement of 


the forwarder to effect presentment to and collection from itself. Marine Bank & Trust 
Co. v. Triplett, 149 Miss. 274, 115 So. 202 (1928); Commerce Trust Co. v. Farmers’ 
Exchange Bank, 382 Mo. 979, 61 S.W. 2d 928 (1933); Federal Reserve Bank of Rich- 
mond v. Peters, 189 Va. 45, 123 S.E. 379 (1924); 8 ZoLLMANN, op. cit. supra note 37, at 
828-31. Thus the prohibition against remittance by primary obligation imposed by UCC 
§ 4-316 and the sanctions which may be imposed on officers should the prohibition be 
violated would seem to be applicable equally to the payor and to other collection agents. 
89 UCC § 4-501(S). 

100 UCC § 4-501 (1). 

101 UCC § 4-501 (2). 


102 UCC §4-501, comment 1. Whether this preference will be applicable to national 
banks is doubtful. Jennings v. United States Fidelity & Guaranty Co., 294 US. 216 
(1985) held that the broader preference provision of § 18(8) of the Bank Collection Code 
was inapplicable to national banks because it directed the division of the assets of an in- 
solvent bank in a manner deemed inconsistent with the equal distribution of assets re- 
quired by Rev. Star. § 5236 (1875), 12 U.S.C. § 194 (1946). 


103 49 Sra. 685-86, 695 (1936), 12 U.S.C. § 264(c) (12) (18), (1) (6) (1946). 
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items forwarded to the issuing bank for collection are presently included 
within the term “deposit.” 


The draftsmen of the Article intend that even further Federal Deposit 
Insurance protection be given the customer initiating collection. In 
equating his position to that of a depositor in the failed bank, be it payor 
or intermediary, and giving him the same rights that such a depositor 
possesses, the draftsmen contemplated that the Federal Deposit Insurance 
Corporation will include the customer within its insurance coverage.!™ 
Thus if an intermediary bank fails with the proceeds of his item in its 
possession, or a payor fails after accepting an item but before effectively 
remitting therefor, it is contemplated that the customer initiating col- 
lection would be protected, at least up to the $5,000 maximum coverage. 
It would seem, however, that only if the Federal Deposit Insurance Cor- 
poration amends its regulations to include such provisions would the 
scheme contemplated by the Article for the protection of the customer 
initiating collection be complete. Losses resulting from bank failure 
would then in the main be borne by the entire banking community, 
through payment of insurance premiums. 


B. Deferred Posting 

Ai bank accepting a checking account is obligated to its depositor to 
honor all of his checks up to the amount of his deposit. Thus, when 
a bank is presented with an item, it must decide whether to honor it, 
risking liability to its customer if it wrongfully dishonors his item!* and 
possible loss, if on paying an overdraft it is unable to secure reimburse- 
ment.!° Therefore, whether presentment is made (1) over the counter 
for immediate payment, (2) over the counter for deposit and credit or 
(3) through a clearing house or the mail, a bank desires to inspect its 
customer’s account before making an irrevocable payment. To enable 
a payor bank to do this conveniently and without risk of liability is one 


10412 Cope Fen. Recs. §326.1(a) (8) (1949). See Jonnson, THE INTERRELATION OF 
tHE Bank CoLiecTion Cope AND THE FeperaL Deposit Insurance Act 52-53 (unpub- 
lished thesis in Columbia Law School Library, 1944). 

105 UCC § 4-501, comment 1. See Steffen, supra note 1, at 555-56, suggesting that Fed- 
eral Deposit Insurance be broadened to cover bank collections. 

106 Jt is, of course, possible that enactment of the Uniform Commercial Code would 
precipitate such an amended regulation. 

107 6 ZOLLMANN, op. cit. supra note 37, at 74. This principle is not expressly articulated 
in the Article, but § 4-204 provides that a bank is liable for the wrongful dishonor of its 
customer’s item and states the applicable damages rule. 

108 Brapy, op. cit. supra note 8, at 308-09, 343-52; 1 Paton, op. cit. supra note 2, at 
1112-28. Although providing that a bank is liable for the wrongful dishonor of its cus- 
tomer’s item [UCC § 4-204], the Article does not indicate what constitutes a “wrongful 
dishonor.” Presumably this is to be determined, as under existing law, by the express 
or implied agreement between the bank and its customer. 

109 Under existing law, a bank paying an overdraft has the right to recover the amount 
thereof from its depositor. Brapy, op. cit. supra note 8, at 414-15. This rule is preserved 
in UCC § 4-201(1). However, because of the practical difficulty of securing reimburse- 
ment, banks are most reluctant to allow overdrafts. : 
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of the purposes of the Article’s provisions which allow deferred posting. 


1. Payment over the Counter. Under existing law, a payor bank 
cashing a check over its counter upon presentment by a bona fide holder 
has made a final payment which cannot be revoked upon discovery that 
the depositor’s account was overdrawn, frozen by judicial process, or 
rendered unavailable by a stop order.1!° The Uniform Commercial Code 
similarly provides that, with limited exceptions not here applicable,’ 
payment of an instrument is final with respect to stop orders and suffi- 
ciency of the drawer’s account.!!2. The reason for the rule is that, as 
between a good faith holder and itself, the payor bank is obligated to 
know the status of its customer’s account, since it has readily available 
the means for obtaining such knowledge."!8 


2. Items Deposited for Credit in the Payor Bank. Under the common 
law, the rule of irrevocability also prevailed when a payor bank gave 
credit to a bona fide holder for an item there deposited which was subse- 
quently discovered to be drawn against insufficient or frozen funds.1"4 
In order to avoid the consequences of this rule, customary bank collection 
agreements permit a bank to revoke any credit given the depositor if the 
items it has received for deposit are drawn on itself and are later dis- 
covered to be not properly payable.'** Furthermore, both the Ameri- 
can Bankers Association’s Model Deferred Posting statute,!* enacted 
in most states,"!7 and the Article 1® allow a payor bank, receiving for 
deposit an item drawn on itself, to revoke the credit given the depositor 
until midnight of the business day following receipt. Such provisions 
constitute statutory recognition and approval of the current banking 


110 Barrron, Brits anp Notes 6384-88 (1943); 1 Paton, op. cit. supra note 2, at 1066. 


111 Payment is not final if the recipient breached any of the presentment warranties 
specified in UCC § 3-417. Further, under UCC § 4-404, payment is not final when made 
if ya — has received the item through the mails or a clearing house or for credit on 
its \ 


112UCC § 8-418. It is assumed that the reference to sufficient funds in the Uniform 
Commercial Code is made to funds which are not judicially attached. 


113 See Oddie v. National City Bank of New York, 45 N.Y. 735, 742 (1871); Brapy, 
op. cit. supra note 8, at 418-21. 


114 Oddie v. National City Bank of New York, 45 N.Y. 735 (1871); Brapy, op. cit. supra 
note 8, at 422-23. 


115 The Standard Collection Agreement permits a bank, receiving such an item to charge 
it back to the depositor’s account, if the item is not good at the close of business on the 
day deposited. 2 Paton, op. cit. supra note 2, at 1866 and at explanatory note 15. A 
revised version of this form permits a payor bank receiving an item drawn on itself to 
charge it back to the depositor’s account until midnight of the business day following the 
day of receipt. This revised form is set forth in a circular letter from the Amercian 
Bankers Association to its member banks, dated May 21, 1948. 


116 Mopet Dererrep Postine Sratore § 1. 


117 See note 2 supra. 
118 TCC 88 4-207(2), 4-404(2). 
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practice of deferred posting,!”® i.e., charging the drawer’s account on the 
day following presentation at which time the state of his account is 
learned. 

3. Mail and Clearing House Presentment. A payor bank receives 
most of the items payable by it through the clearing house mechanism 
or the mails. Faced with the practical problem of handling this great 
bulk of items, many banks have adopted a system of deferred posting. 

The use of such a system normally means that a payor does not dis- 
cover whether the drawer’s account is overdrawn or frozen until the 
business day following that on which the item was received. In the 
absence of corrective legislation, a bank practicing deferred posting incurs 
certain risks because of its inability to determine whether it will honor 
an item until that time.!2° In certain jurisdictions, a payor bank re- 
taining an item for more than twenty-four hours is deemed to have 
accepted it and is liable for its amount.!*!_ A collecting bank, in a state” 
where it is deemed to be a purchaser of collection items, which agrees 
to permit the payor to retain an item for more than twenty-four hours 
before honoring or returning it might lose its right of recourse against 
prior parties for failing to give prompt notice of dishonor should the 
payor decide to dishonor the item after this period has ended.!??_ Simi- 
larly, if in a jurisdiction where it is deemed to be an agent of the de- 
positor, the collecting bank might be held to have adopted a negligent 
mode of collection.1?* In either case, the customer initiating collection 
might also lose his right of recourse against his prior parties for failure to 
give prompt notice of dishonor,!*4 and may then attempt to recover from 
the collecting bank. The question of bank liability resulting from the 
employment of deferred posting is, however, largely moot, because the 


119 Not all banks favor deferred posting. It has been said that the larger New York 
banks prefer the immediate payment of checks and will voluntarily limit the employment 
of deferred posting to items below a certain amount. N.Y. World-Telegram and Sun, 
Mar. 9, 1950, p. 48, col. 8. 


120 For a detailed statement of these risks see Leary, Deferred Posting and Delayed 
Returns—The Current Check Collection Problem, 62 Harv. L. Rev. 905, 917-23 (1949). 
121 F.g., Roberts v. School Dist. No. 1, 99 Colo. 484, 68 P.2d 1232 (1936); Miller v. 
Farmers State Bank of Arco, 165 Minn. 339, 206 N.W. 930 (1925); First State Bank of 
Talihina v. Black Bros. Co., 187 Okla. 124, 101 P.2d 802 (1940). These decisions were 
reached under NecotiaBLe InstruMENts Law § 187, which provides that refusal to return 
a bill of exchange within 24 hours after its presentment for acceptance is itself an accept- 
ance. The cases held that presentment of a check for paymeent is a form of presentment 
of a bill for acceptance and that failure or neglect to return an instrument within 24 hours 
constitutes a refusal to return it. See BraNnNAN, NecoTiaABLe InstruMENTS Law 1248-51 
(7th ed., Beutel, 1948); Leary, Deferred Posting and Delayed Returns—The Current 
Check Collection Problem, 62 Harv. .L. Rev. 905, 917-19 (1949). 

122 Leary, Deferred Posting and Delayed Returns—The Current Check Collection Prob- 
lem, 62 Harv. L. Rev. 905, 919-20 (1949). - 

128 Td. at 921. 


124 NecotraBLe InstruMENTS Law Art. VII regulates the giving of notice of dishonor. 
Section 89 of this article provides for the discharge of liability of any party to whom 
the required notice of dishonor has not been given. 
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collecting banks are usually protected by agreement with the customer 
initiating collection’?® and since the Model Deferred Posting Statute, 
enacted in most states,!2° protects the payor bank.!27 


The Article recognizes the current practice of deferred posting and 
removes some of the risks which might arise therefrom. It permits a 
payor bank receiving an item through the mail or through the clearing 
house and settling for it by midnight of the day of receipt to revoke the 
settlement so made before midnight of the following business day.'?8 
A payor bank which has settled for items before midnight of the day of 
receipt may exercise its privilege to revoke the settlement and return 
the item during this permissible period without limitations. The period 
during which the bank is protected from liability on a theory of accept- 
ance by retention is thus extended. Similarly, the Article protects the 
collecting bank to which a payor bank practicing deferred posting has 
returned an item, because the collecting bank is entitled to revoke any 
credit and recover any payment it has given its customer upon learning 
that it will not receive final payment in ordinary course.’ A collecting 
bank so revoking must return the item or send notice to its customer 
within a reasonable time. In order to protect collecting banks which 
themselves employ deferred posting, it is provided that before midnight 
of the business day following the business day on which it learns that it 
will not receive final payment is within such a reasonable time.*® Thus, 
in order to protect the banks which practice deferred posting, these pro- 
visions lengthen by approximately one day for each bank through which 
an item must pass, the period of time which can elapse before it is certain 
that an item is finally paid. This is apparently necessary since banks 
are often unable to handle all of the items they receive except by the 
use of deferred posting. 


Deferred posting creates no problem except in unusual cases where the 
drawer has overdrawn his account or attempted to stop payment of an 
item, or where judicial process has immobilized his funds. At common 
law, priority of items presented when the aggregate exceeds the customer’s 
account, as well as the priority among items and stop orders or judicial 
levies, is determined by the time sequence in which they are received or 
paid. The payor is obligated to its depositor to honor his checks in the 


125 For example, the revised form of the Standard Collection Agreement [see note 115 
supra] authorizes the depositary and any correspondent bank to handle items “in ac- 
cordance with any common bank usage.’ 

126 See note 2 supra. 

127 Move. Dererrep Posting Statute § 1. 

128 UCC § 4-404(1). Since the payor is obligated to settle for the item by midnight of 
the day of receipt [UCC § 4-402(1) 1], this provision does not lengthen the period of time 
during which the owner of the collection item bears the risk of its insolvency. 

129 UCC § 4-207(1). 

180 Ibid. 
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order presented until his account is exhausted.’*! If several checks are 
presented simultaneously and the aggregate amount thereof exceeds the 
drawer’s account, the payor may select for honor those items which it 
chooses until the account is so depleted that no further items can be 
honored.!82_ Similarly, a check which is “paid” before a stop order or 
judicial levy is received is not affected thereby.4** Besides an actual 
transfer of cash to the presentor of the item, certain other operative facts 
may constitute a payment occurring before a stop order or levy. These 
include crediting the item to the presentor’s account in the payor bank, 
charging the drawer’s account, stamping the item “paid” or giving a 
remittance draft for it.154 

The employment of deferred posting makes it impossible in many 
cases to determine the true time sequence among checks, stop orders and 
judicial levies. The Article, therefore, provides a substitute set of rules 
under which a bank is required to charge to its customer’s account all 
items received on a single day before charging subsequently received 
items, thus insuring that the drawer’s account will not be exhausted by 
later items, and the bank be required to dishonor items first received.!*® 
However, a bank practicing deferred posting is not required to post those 
items received in a single day in the order in whch they are received.!*® 
Such a requirement would appear to be most impracticable, for there is 
no convenient way of determining, on the day during which the items 
are being posted, the order in which they were received on the preceding 
day. Recognizing this, the Article applies to all items received on a single 
day the rule which the common law applied to items simultaneously re- 
ceived: the bank may charge them to its customer’s account in any 
convenient order until the account is exhausted.!7 


The Article provides that a check, although “properly payable when 
received,”!8® is subject to stop orders or legal process received before 


1816 ZoLLMANN, op. cit supra note $7, at 74-82. 

182 Chadd v. Byers State Bank, 111 Kan. 279, 206 Pac. 880 (1922); Reinisch v. Con- 
solidated National Bank, 45 Pa. Super. 236 (1911). See Brapy, op. cit. supra note 8, 
at 332-33; 3 Paton, op. cit. supra note 2, at 3053-55; 6 ZOLLMANN, op. cit. supra note $7, 
at 153-54. 

183] Paton, op. cit. supra note 2, at 1065. 

184 See 1 Paton, op. cit. supra note 2, at 1065-66; 6 ZoLLMANN, op. cit. supra note $7, 
at 141-42, 146-50; Leary, Deferred Posting and Delayed Returns—The Current Check 
Collection Problem, 62 Harv. L. Rev. 905, 946-47 (1949). 

135 UCC § 4-402(2). A bank failing to charge to its customer’s account a properly 
payable item and charging items received on a subsequent day to the same account 
would be liable for improperly handling the item first received, the measure of liability 
being the amount of the item less any amount which could not have been realized by 
proper handling. UCC § 4-5038(1). 

136 UCC § 4-201(1). 

137 Ibid. 


138 The phrase “properly payable when received,” used in § 4-402($), seems unfortunate. 
Section 4-104(1) provides: ‘“ ‘Properly payable’ includes the availability of funds for 
payment at the time of decision to pay or dishonor.” Since the decision to pay or dis- 
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midnight of the day of receipt.4®® In certain situations, however, where 
it is possible to determine unequivocally that the check was received 
first,1*° the check is not subject to the stop order or legal process.1*1 
Thus the entire system of priorities among checks, stop orders and 
judicial attachments evolved by the Article would seem to be a most 
reasonable one in the light of the desirability of deferred posting.*? 


C. Forged or Raised Instruments and Forged Indorsements 

A bank accepting a checking account is obligated to disburse its 
depositor’s funds in accordance with his directions.14* Under existing 
law and in the absence of special circumstances, a bank paying an in- 
strument under the mistaken belief that it was drawn by a customer 
cannot charge it to the customer’s account.14* Further, the rule of 
Price v. Neal,*5 widely followed in America,'* is that a drawee paying 
an instrument on which the unauthorized signature of its customer ap- 





honor is almost never made at the time an item is received through the clearing house or 
mail, and under deferred posting is not generally made until some time on the following 
business day, it would seem that such an item could not be “properly payable when 
received.” 
139 UCC § 4-402(3). There are two different points of time which have been utilized 
to determine when a check is no longer subject to stop orders and attachments. These 
are: 1) the time at which the check is received and 2) the midnight following the time 
at which the check is received. Assuming that banks must be permitted to employ 
deferred posting to enable them to handle efficiently the large number of items they re- 
ceive daily, it would seem that the time at which the item was received should not be 
determinative, for this would require the noting of the time at which each item was re- 
ceived, and thereby seriously hamper, the handling of items in bulk. Nevertheless, UCC 
§ $-629(1) (Oct. 1949) adopted this point of time. But see Note, Deferred Posting 
Under the Proposed Commercial Code, 59 Yate L. J. 961, 966-70 (1950) detailing the 
difficulties which the payor bank would encounter if the time of receipt was crucial but 
suggesting that they are not insurmountable. The present draft [UCC § 4-402(3) ] adopts 
the following midnight as the crucial time. This increase in the time during which the 
holder bears the risk of stop orders or attachments seems contrary to the policy ex- 
pressed in the comment to UCC § 4-101: “. . . delays necessitated by the operating 
convenience of the payor bank should not prejudice a holder’s right to final payment. . . .” 
Selecting the midnight preceding the time at which the check is received as the crucial 
time, although somewhat more advantageous to the holder and less so to the drawer than 
existing law, might be the best solution of the problem. 
140 F.9., where it was already paid or posted to the drawer’s account, hefore the stop 
order or legal process was received. 
141 UCC § 4-402(3). 
142 In at least one situation, the Article does not completely protect a bank employing 
deferred posting. Should such a bank receive sufficient checks through the clearing house 
to exhaust an account, and, early the following morning, before the items have been 
posted, be presented over the counter with another check drawn on that account, the 
teller would probably pay it. When the bank posts the first checks, which it is obligated 
to do before posting the counter item [UCC § 4-402(2)], it will be forced to permit an 
overdraft to the extent of the counter item. 
143 See note 107 supra. 
144 Brapy, op. cit. supra note 8, at 226-28; 2 Paton, op. cit. supra note $ at 1795-96; 
6 ZoLLMANN, op. cit. supra note $7 at 375-78. 
145 $ Burr. 1854, 97 Eng. Rep. 871 (1762). 
146 See Barrron, op. cit. supra note 110, at 613-19, 621-25. Nercormaste INstRUMENTS 
Law § 62 codifies the rule with respect to acceptances by providing that the acceptor is 
deemed to admit the genuineness of the drawer’s signature. 
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pears, cannot recover from a bona fide holder to whom payment was 
made. Thus, a payor bank assumes the risk of forgery of its customer’s 
signature. Although the Article contains no express provision prohibit- 
ing a payor bank from charging to its customer’s account items which 
it has paid under the mistaken belief that his authorized signature ap- 
peared thereon, such a prohibition would seem implicit in the bank- 
customer relationship. The rule of Price v. Neal is retained by the pro- 
vision that a warranty as to the genuineness of all of the signatures on 
an instrument is not made to the payor by a transferor'*? of the item.1** 


The allocation of any loss resulting from the payment of a raised 
instrument is somewhat different. Under existing law, since a holder in 
due course can enforce payment only for the original amount,!*® the 
payor bank on payment of such an item can only charge that amount to 
its customer’s account. The payor bank may recover from a collecting 
bank the amount by which an item has been raised, unless the form of 
indorsement indicates that the latter bank was merely an agent of its 
customer, and the collecting bank has, in reliance on the fact of receipt, 
paid the proceeds to its depositor.°! The same result is reached by the 
Article which permits a payor bank making full payment in good faith to 
a holder to charge the account of the customer according to the original 
tenor of an altered instrument.52 The payor may recover the balance 
from the customer initiating collection or from any of the collecting 
banks, since the latter warrant that the instrument has not been ma- 
terially altered.*5* Thus, again, the Article appears to effect no change 
in existing law. k 

Under the Negotiable Instruments Law, a forged indorsement is 
wholly inoperative, giving no rights to any person claiming through or 
under it,5* and, therefore, a bank making payment thereon cannot 
charge the drawer’s account with the amount so paid.’ Although the 
holder of an instrument does not warrant the genuineness of the indorse- 
ments thereon to the payor from whom he receives payment,!** the 


147 Tt should be noted that the Article has no requirement that he be a good faith 


transferor. 


148 Although a transferor receiving value for a collection item warrants that all signa- 


tures on the item are genuine or authorized, this warranty does not extend to the payor. 
UCC § 4-311(2). 


149 NecoTiaABLe INstRUMENTS Law § 124. 


1506 ZOLLMANN, op. cit. supra note 37, at 497-98. This rule is inapplicable where the 
item was raised because of the negligence of the drawer. Id. at 498-501. 


151] Paton, op. cit. supra note 2, at 119-20, 122. 
152 UCC § 4-201 (3). 

158 UCC § 4-811(1). 

154 NecoTiaBLeE InstRUMENTS Law § 23. 

155 Brirron, op. cit. supra note 110, at 661-62. 


156 NecoTIABLE Instruments Law § 65(2) provides that every person negotiating an 
instrument warrants that he has good title to it. However, this warranty does not extend 
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latter possesses a quasi-contractual right to recover, which may be lost 
if the recipient changes his position in reliance on receipt.15*7 To avoid 
uncertainty, payor banks commonly require presenting banks to indorse 
items “Prior Indorsements Guaranteed,” thus insuring that the payor 
can recover from the presenting bank if the latter or the person on whose 
behalf it made presentment did not have title to the item because of a 
prior forged indorsement.1*8 

The Article contains no express provision forbidding the payor to 
charge to its customer’s account items on which essential indorsements 
were forged. However, it does eliminate the necessity for the “Prior 
Indorsements Guaranteed” indorsement, by providing that both the 
customer initiating collection and the collecting banks warrant to the 
payor bank that the customer has good title to the instrument.!®® Thus, 
although between itself and its customer, a payor bank would bear the 
loss resulting from paying an item on which an essential indorsement is 
forged, it would be able to recover the amount from the person receiving 
the payment. 


III. Tue Banx-Customer RELATIONSHIP 


The relationship between a bank and its customer, although essen- 
tially determined by agreement, is affected by many of the Article’s pro- 
visions, although most of these apply only if unaltered by express agree- 
ment. 

Certain provisions of the Article, including those relating to the lia- 
bility of a bank for its own negligence and to the duty of a payor bank 
to honor a stop payment order, establish binding rules of law. At com- 
mon law, it has been held that a contract between a bank and its cus- 
tomer absolving the bank from liability for its own negligence is contrary 
to public policy and therefore void. The Article, adopting this rule, 
provides that no agreement may limit the liability for its own negligence 
of any bank in the collection chain to the customer initiating collec- 


to the payor bank, since the surrender of a check in return for payment is not a “negotia- 
tion” of the check. Brannan, op. cit. supra note 121, at 592. 

157 Britton, op. cit. supra note 110, at 641-50. 

158 Britton, op. cit supra note 110, at 649-50. 

159 UCC §4-311(1). The traditional bank indorsement also reads “Pay any bank or 
banker.” the object being to render the items valueless should they be lost or stolen and 
fall into the possession of one who tries to obtain payment. The Article renders this 
inscription unnecessary by providing that, except in certain cases, the placing of the name 
of a non-payee bank on an item as indorser or indorsee prevents its transfer except to 
banks. UCC § 4-307(1). 

160 Bank of Rocky Mount v. Floyd, 142 N.C. 187, 55 S.E. 95 (1906) (negligent collection 
of checks); Speroff v. First-Central Trust Co., 149 Ohio St. 415, 79 N.E. 2d 119 (1948) 
(negligent failure to obey stop order); cf. Hiroshima v. Bank of Italy, 78 Cal. App. 362, 
@48 Pac. 947 (1926); see Bennett v. American National Bank, 180 Okla. 28, 25, 264 Pac. 
912, 914 (1928). Contra: Gaita v. Windsor Bank, 251 N.Y. 152, 167 NE. 208 (1929) 
(negligent failure to obey stop order). See Note, The Efficacy of Bank Stipulations to 
Avoid Liability for Negligence in Collecting, 27 Couumsta L. Rev. 294 (1927). 
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tion.1*1 The Uniform Commercial Code is also consistent with existing 
law?® that a check is not an assignment pro tanto of any debt owed by 
the drawee to the drawer.!®* As a check is merely an order to the drawee 
to disburse an indicated amount of the drawer’s funds, it has long been 
established that the drawer may revoke his order or stop payment of 
his check provided the revocation is received by the drawee before it has 
honored the check.!** The Article provides that no agreement can limit 
the obligation of a bank to honor a stop order that is received before 
irrevocable payment and in any event not later than midnight of the 
day on which the item was presented.!* 


Other provisions establish the normally operative rules governing the 
relationship between a bank and its customer in the absence of agree- 
ment to the contrary. A bank, as against its customer or a holder in 
due course, assumes the risk of invalidity of the drawer’s signature; and, 
as against its customer, assumes the loss resulting from payment of 
instruments which were raised or on which necessary indorsements were 
forged.1®* It therefore desires to learn of any irregularities in the in- 
struments it has paid at the earliest possible time, so that it can effectively 
pursue such remedies as it may possess. Under existing law, as a 
corollary of the duty of a bank to disburse its depositor’s funds in accord- 
ance with his orders, there is a duty on the part of the customer to 
examine returned vouchers for forged and raised items, the customer 
bearing any loss resulting from his failure to inform the bank that it has 
paid such an item.1** The Article codifies this rule, specifying the obliga- 
tion of the customer upon receipt of his bank statement, the circum- 
stances which excuse failure to fulfill this obligation and the allocation 
of any loss resulting from failure to do so.1®8 


Although in general the payor bank is liable to its customer for 
wrongful dishonor of his item, many states now have statutes absolving 
banks that refuse to pay checks when the issue date is more than a 


161 UCC § 4-103(1). 

162 NEGOTIABLE INSTRUMENTS Law §§ 127, 189. 

163 UCC § 3-409(1). 

164 Brapy, op. cit. supra note 8, at 353; 3 Paton, op. cit. supra note 2, at 3447-48. 

165 UCC § 4-202. But see 62 Harv. L. Rev. 1224 (1949). 

166 See II c supra. 

167 Brapy, op. cit. supra note 8, at 289-307; 6 ZoLLMANN, op. cit. supra note $7, at 
405-10, 501-02. Comment 1 to UCC § 4-205 states that in 37 jurisdictions statutes delimit 
the duty of the depositor to discover and report forgeries and alterations. N.Y. Neco- 
TIABLE InstRUMENTS Law § $26 provides that a bank is not fiable to its depositor for 
paying forged or raised checks unless, within one year after the check in question has 
been returned to him, the depositor notifies the bank of its spurious character. A col- 
lection of state statutes appears in 3 Paton, op. cit. supra note 2, at 1882-85. 

A depositor, since he is usually unable to determine whether indorsements are false, 
is under no duty to examine returned checks for forged indorsements. Brapy, op. (cid. 
supra note 8, at 298-300. 

168 UCC § 4-205. 
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specified period before the date of presentment.’ The Article permits 
but does not require a payor bank to dishonor an item presented more 
than six months after issue date without liability to its customer.” 


IV. Conciusion 


Although introducing no sweeping changes, the proposed Article 
clarifies the law governing bank collections by replacing the present 
piecemeal legislation on the subject and codifying the voluminous case 
law which has developed. The Article incorporates into law the terms 
of many bank-customer and interbank agreements which are used to 
evade those rules of existing law which do not conform to modern bank- 
ing practice. Thus the provisions authorizing direct routing, non-cash 
remittance, and delayed posting reflect a policy judgment that these 
particular practices serve the practical needs of the banking community, 
and, in so doing, assist the operations of the business community as a 
whole. 

Although an attempt is made to minimize the risks inherent in such 
practices, it only partially succeeds. With respect to deferred posting 
and routing, the Article apparently provides the maximum possible pro- 
tection to the persons using banking facilities, while the sections dealing 
with non-cash remittances and bank failure do not seem to achieve the 
same objective. Before the Article is enacted into law, there should be 
formulated a clearer definition of those types of interbank settlement 
order which take the form of an advice of credit or of an acknowledg- 
ment of debit. The consequences of the fact that these interbank settle- 
ment orders are not impaired by a failure of the issuing bank should also 
be more precisely specified, for, although the result is clear when the 
initerbank settlement order is a draft, it is not at all clear when it takes 
one of the other possible forms. Similarly, a more detailed explanation 
of the operative facts which constitute final payment discharging the 
instrument sent for collection would also be desirable. 


The Article adopts the Massachusetts agency theory with respect to 
failure of intermediary collectors, but the protection provided the cus- 


169 The American Bankers Association has drafted a statute permitting but not requiring 
a payor bank to dishonor without liability an item presented for payment more. than one 
year from its date, unless the drawer expressly directs payment of the item. 1 Paton, op. 
cit. supra note 2, at 1110-12 contains the text of this statute and a list of the jurisdictions 
which had then enacted it or similar legislation. 

170 The payment after six months must be made “in good faith and in the exercise of 
due care.” UCC § 4-201(4). Section 3-414(7) (May 1949), which gave the bank the 
option to pay an item after six months provided no stop order was issued, has been criti- 
cized because it apparently permitted the bank to pay a check although it was pre- 
sented under suspicious circumstances. Palmer Negotiable Instruments under the Uni- 
form Commercial Code, 48 Mich.. L. Rev. 255, 290-92 (1950). The present wording 
seems to vitiate the force of this objection. Comment 4 to UCC § 4-201 justifies giving 
the bank an option to pay the stale item by observing that the bank may know that the 
drawer wants the item paid. 
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tomer initiating collection, in view of the greater risks imposed upon him, 
appears inadequate. Recovery as if a depositor in the failed bank and a 
limited preference in the event of the failure of an intermediary bank 
do not seem to be adequate safeguards. A similar preference has already 
been declared in conflict with federal law and thus inapplicable to na- 
tional banks. Unless Congress permits the Article’s application to national 
banks located in states where it has been enacted, the contemplated 
preference system might fail. Similarly, while a customer initiating col- 
lection is equated to a depositor in the failed bank, there is no certainty 
that he will receive the protection afforded by the Federal Deposit In- 
surance Act. Moreover, such coverage is presently limited to $5,000. 

In view of these factors, the proposed Bank Deposits and Collections 


Article, although a much needed improvement over existing law in the 
field could profitably receive further study. 








BANKING DECISIONS 


In this department are published each month all of the important deci 
sions of the Federal and State Courts mvolving questions pertaiming 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Protected in Honoring Checks Drawn 
to Fictitious Persons Where Drawer 


Believed They Were Real Persons 


Over a period of time Haddix obtained checks from the 
plaintiff which were made payable to various fictitious persons 
whose names Haddix had supplied in order to defraud the 
plaintiff. At the time of the issuance of the checks the plain- 
tiff believed that the checks were being made payable to real 
persons who, on the misrepresentation of Haddix, had per- 
formed work on the property of the plaintiff. All the checks 
were indorsed by Haddix in the name of the payees and were 
cleared through the plaintiff’s bank. 


The plaintiff brought suit against the bank on the theory 
that the indorsement of the payee’s name had been forged by 
Haddix. In most states the plaintiff would have been entitled 
to recover against the bank since the checks would not have 
been bearer paper. See Negotiable Instruments Law § 9 (3). 
Missouri, however, has adopted the American Bankers Asso- 
ciation Fictitous Payee Act which provides that checks are 
payable to bearer when payable to a fictitious person and such 
fact was known to the person supplying the name of the payee 
to the drawer of the checks. Under this statute it was held that 
the checks in question were bearer paper and that therefore 
they had not paid under a forged indorsement. 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §587. 
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The states in which banks have been similarly protected by 
statute are Alabama, Arizona, California, Georgia, Idaho, 
Illinois, Louisiana, Massachusetts, Missouri, Montana, New 
Mexico, North Carolina, Oregon, West Virginia, Wisconsin 
and Wyoming. Southall v. Columbia Nat. Bank, Kansas City 
Court of Appeals, Missouri, 244 S. W. Rep. (2d) 577. The 
opinion of the court is as follows: 


BOUR, Commissioner—Plaintiff R. C. Southall sued Columbia Na- 
tional Bank for $1,179.47, the aggregate amount of nineteen checks 
drawn by plaintiff upon his deposit account with defendant bank, which 
checks were paid by defendant on forged endorsements and charged to 
plaintiff's account. The cause was tried upon the original petition, the 
answer as amended, and the reply of plaintiff. Verdict and judgment 
were for defendant, and plaintiff has appealed. 


Plaintiff’s evidence disclosed the following facts: Harold J. Sloan 
was the owner of Lots 676 and 677, Broadland Addition, Kansas City, 
Missouri. In August, 1947, Sloan entered into a written contract with 
Robert J. Haddix wherein the former agreed to “contribute the said 
lots toward a joint enterprise of building and selling two houses,” and 
the latter agreed to “finance at his own expense and construct said 
houses” on Lots 676 and 677. The other provisions of that contract 
are not material here. On October 8, 1947, Robert J. Haddix, C. H. 
Elting, and R. C. Southall, the plaintiff herein, executed a three-party 
contract wherein Elting agreed to “advance up to $6000 for the purpose 
of paying the costs” of constructing a house on Lot 677; and on Novem- 
ber 4, 1947, the same parties executed another contract by the terms 
of which Elting agreed to “advance up to $6500 for the purpose 
of paying the costs” of constructing a house on Lot 676. In each 
of the three-party contracts Haddix was designated as “First Party,” 
Elting as “Second Party,” and plaintiff as “Trustee.” Since the 
pertinent provisions of those contracts were almost identical, it will 
be sufficient to set forth the material parts of the contract dated 
November 4, 1947. That contract recited: “That whereas the said 
First Party (Haddix) has a contract with Harry J. Sloan to build a 
house on a certain lot therein described, and whereas he needs financial 
assistance for such construction, and whereas the said Party of the 
Second Part (Elting) is ready and willing to furnish financial assistance 
upon certain terms and conditions, to build improvements on Lot 676, 
Broadland Addition; Now Therefore it is stipulated and agreed that the 
said Second Party will advance up to $6500 for the purpose of paying 
the costs of such construction, at 6% per annum on the unpaid balance, 
the advances to be made thru the said Trustee (plaintiff), as follows: 
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$600.00 to said First Party upon the signing of this contract, receipt 
of which is hereby acknowledged by said First Party. Upon completion 
of certain phases of said construction, as hereinafter set forth, said 
Second Party will advance funds with which said Trustee shall pay 
material costs and labor payrolls, to-wit:” (Here the parties inserted 
clauses which specified the sums to be paid at stated periods as the work 
progressed.) The contract further provided “that said Trustee is to 
receive a fee of $300 out of the above and foregoing payments, as part 
of the costs, for his services in checking progress, handling payment of 
materials and payrolls and in general supervising the performance of 
this contract, and said fee shall be deducted from said payments before 
final settlement is made.” ‘The three-party contracts, as well as the 
contract between Haddix and Sloan, were introduced in evidence by 
plaintiff. 


Plaintiff testified that at all times mentioned herein he maintained 
a personal checking account with defendant bank; that as the work on 
the two houses progressed “Elting would bring me over a check for 
$500, or $300 or $1000. I would deposit it in the bank and disburse 
it as required”; and that “Mr. Haddix brought invoices and bills to me, 
for merchandise, materials he had bought for this construction project 
and presented them to me. I made out checks payable to the firm or 
company from whom he claimed to have purchased the materials and 
gave the checks to him to pay the bills. At the same time, weekly he 
presented me with a payroll sheet showing the names of the workmen, 
the wages per hour they were to draw, and computed the total amount 
that they were entitled to obtain for that work. I made out checks 
payable to the workmen for the amount set aside for them and gave 
these checks to Mr. Haddix to pay his workmen.” Relying upon the 
information thus presented by Haddix, plaintiff signed numerous checks 
payable to the order of various materialmen and workmen and gave 
them to Haddix for delivery to the respective payees named therein. 
Unfortunately, Haddix conceived a scheme to defraud plaintiff. As 
indicated above, the fraudulent transactions involved nineteen checks 
drawn by plaintiff upon his account with defendant. 


It appeared from plaintiff's evidence that during the period between 
November 20, 1947, and December 8, 1947, Haddix induced plaintiff 
to issue five checks by falsely representing to him that they were in 
payment of bona fide bills for building materials used in the construc- 
tion of the two houses. In each instance Haddix submitted to plaintiff 
a spurious invoice. Relying upon such representations, plaintiff executed 
the checks and gave them to Haddix for delivery to the supposed payees. 
One check was made payable to the order of “Scott Supply Co.”, another 
to the order of “Scott Lbr. Co.”; and three to the order of “N. T. Col- 
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lins Lbr. Co.” The names of the three payees, unknown to plaintiff, 
were fictitious and did not describe or identify any real firm or corpora- 
tion which had supplied building material to Haddix. After endorsing 
the names of the fictitious payees on the checks, Haddix deposited three 
of the checks in the Plaza Bank of Commerce in Kansas City, Missouri, 
where he maintained an account in the name of “R. Scott Hilton.” He 
deposited the other two checks in the Southeast State Bank, Kansas 
City, Missouri, where he had another fictitious account in the name of 
“Scott Supply Co.” 


It further appeared from plaintiff’s evidence that in November, 1947, 
Haddix began to pad the payroll by inserting therein three names: 
Viz: “L. Kenton,” “E. Creason,” and “R. Hilton.” During the period 
between November 19, 1947, and January 7, 1948, Haddix fraudulently 
inserted one or more: of the foregoing names in the payroll which he 
presented to plaintiff each week and thereby induced him to execute 
fourteen checks as follows: Six checks payable to the order of “L. 
Kenton”; four to the order of “E. Creason”; and four to the order of 
“R. Hilton.” The names of these payees, unknown to plaintiff were 
fictitious and did not describe or identify any real person who had per- 
formed work in connection with the construction of the houses men- 
tioned above. In each instance plaintiff handed the check to Haddix 
for delivery to the supposed payee. Haddix endorsed on the backs of 
the four “Hilton” checks the name of “R. Scott Hilton” and cashed or 
deposited them at the Plaza Bank of Commerce. As to the other ten 
checks, he endorsed on the back of each the name of the fictitious payee 
and cashed them at various places of business in Kansas City, Missouri. 


In due course the nineteen checks, drawn for sums aggregating 
$1,179.47, were sent through banking channels to defendant drawee 
bank. Defendant admitted at the trial that it paid each check and 
charged the amount thereof to plaintiff’s account. Plaintiff did not 
discover the loss until the latter part of January, 1948. On or about 
January 29, 1948, plaintiff made demand upon defendant for reimburse- 
ment. The demand was refused and suit followed. 


In addition to certain denials in its amended answer, defendant 
pleaded, as a separate defense, that under. facts alleged in the answer 
the checks in question were payable to bearer within the intent of sec. 
3025 (3), R. S. 1939, as amended, Laws 1945, p. 594, now sec. 401.009 (3) , 
R. S. 1949. If the checks were bearer instruments, in contemplation of 
the statute, and therefore transferable by mere delivery, then the en- 
dorsements thereon became immaterial so far as the passing of title 
was concerned, and defendant incurred no liability when it paid the 
checks and charged them to plaintiff’s account. Sec. 401.030, R. S. 1949; 
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First Nat. Bank of Kansas City v. Produce Exchange Bank of Kansas 
City, 338 Mo. 91, 96, 89 S. W. 2d 33, 36; Globe Indemnity Co. v. First 
Nat. Bank in St. Louis, Mo. App., 133 S. W. 2d 1066, 1069. Defendant 
pleaded, as a second affirmative defense, that plaintiff was guilty of 
negligence in the issuance of the checks; that such negligence was the 
direct cause of the forgeries and the consequent payment of the checks, 
and, therefore, that plaintiff was estopped to claim reimbursement. At 
the close of plaintiff’s case and also at the close of all the evidence, de- 
fendant moved for a directed verdict on the ground, among others, that 
the evidence showed conclusively that the nineteen checks were all 
payable to bearer within the meaning of sec. 3025(3), R. S. 1939, as 
amended. As heretofore indicated, these motions were overruled and 
the verdict and judgment were for defendant. 


Plaintiff-appellant relies on the following points for reversal: Error 
in giving defendant’s instructions 5 and 6; error in excluding evidence 
offered by plaintiff; and alleged prejudicial remarks of the trial judge 
in the presence of the jury. Defendant-respondent contends that no 
submissible case was made because plaintiffs evidence, together with 
an admission in his reply to the amended answer, established defendant’s 
pleaded defense that the checks were bearer instruments. In view of 
the conclusions which we have reached in this case, it is not necessary 
to discuss or decide the question raised by defendant. Consequently, 
we turn to plaintiff’s contention that the court erred in giving instruc- 
tions 5 and 6 at the request of defendant. 


Instruction 5, in effect, submitted to the jury the question of whether 
the checks in controversy were payable to bearer within the meaning 
of subdivision (3) of sec. 401.009, R. S. 1949, which reads as follows: 
“The instrument is payable to bearer ... (3) When it is payable to the 
order of a fictitious or nonexisting person or to a living person not in- 
tended or entitled to have any interest in it and such fact was known 
to the person making it so payable or was known to his employee or 
other agent who supplies or causes to be inserted the name of such 
payee.” Sec. 3025 (3), R. S. 1939, as amended, Laws 1945, p. 594. We 
have italiscized the words added by the amendment. The term “person,” 
as used in the statute, “includes a body of persons, whether incorporated 
or not.” Sec. 401.191, R. S. 1949. 


Plaintiff's uncontradicted evidence showed the checks were made 
payable to the order of fictitious or nonexisting persons; that plaintiff 
was “the person” who made the checks so payable, but that the fictitious 
character of the payees was not known to him when he signed the checks 
and delivered them to Haddix. Prior to the amendment of the statute 
such a check was not payable to bearer unless the fact that the payee 
was known to the person making it so payable’.” Amer- 


< ¢ 


was fictitious 
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ican Sash & Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S. W. 2d 
1034, 1042; First Nat. Bank of Kansas City v. Produce Exchange Bank 
of Kansas City, supra. See also Globe Indemnity Co. v. First Nat. 
Bank in St. Louis, supra; 146 A. L. R. 848, 849; 118 A. L. R. 15, 38; 
U. S. Cold Storage Co. v. Central Mfg. District Bank, 343 Ill. 503, 175 
N. E. 825, 74 A. L. R. 822. However, all of the transactions here in- 
volved occurred after the statute was amended in 1945. Under the 
amended statute a check made payable to the order of a fictitious or 
nonexisting payee is a bearer instrument if the fictitious character of 
the payee is known to the maker’s “employee or other agent who supplies 
or causes to be inserted the name of such payee.” In such case the 
maker is bound by the guilty knowledge of his agent even though the 
latter had no authority to prepare or execute the check in question. 
The statute was so construed by this court in Prugh, Combest & Land, 
Inc. v. Linwood State Bank, Mo. App., 241 S. W. 2d 83. 


In the present case, it is clear that the conduct of Haddix, as dis- 
closed by the evidence, amounted to supplying the names of the payees. 
It is conceded that he knew the payees were fictitious. However, plaintiff 
is not bound by the guilty knowledge and intent of Haddix unless the 
latter, in supplying the names of payees, was acting as plaintifi’s agent. 
Defendant contends that “the duty imposed upon appellant Southall 
by his contracts was to see that the debts incurred under the contracts 
for materials and payrolls were discharged and satisfied”; that “the 
duty to pay material costs and payrolls imposed the obligation on 
plaintiff to determine whether the payees on the checks were actually 
creditors entitled to be paid and that the checks in payment were 
actually received by bona fide creditors”; but that plaintiff’s evidence 
and admissions showed that he “delegated the performance of his duties 
to Haddix,” that this “was done . . . by the agreement of the parties 
to the contracts,” and that Haddix did act as plaintiff’s agent “for the 
purpose of supplying names of payees and delivering checks to payees.” 
On the other hand, plaintiff insists that he “never delegated any of 
his duties under the contracts to Haddix and there was no evidence 
that he did.” He also asserts that after the contracts were executed 
the parties thereto orally agreed that plaintiff should disburse the money 
in question in reliance upon invoices and payrolls presented to him by 
Haddix, and that the checks in controversy were issued in accordance 
with this “supplemental oral agreement.” Plaintiff introduced evidence 
tending to show such an oral agreement. As indicated, instruction 5 
submitted to the jury defendant’s affirmative defense based upon the 
above statute. The main issue presented by that instruction was 
whether Haddix was acting as plaintifi’s agent in supplying the names 
of the payees. 
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Defendant’s instruction 6 submitted the affirmative defense of negli- 
gence and estoppel. See American Sash & Door Co. v. Commerce Trust 
Co., supra; Scott v. First Nat. Bank in St. Louis, 343 Mo. 77, 119 
S. W. (2d) 929. 

Plaintiff contends the court erred in giving instructions 5 and 6 
because there was not sufficient evidence to make a jury case on the 
defense issues of agency and negligence. It will not be necessary to 
review all of the evidence relating to those issues, for the record shows 
that the court gave the following instructions at the request of plaintiff. 

Plaintiff’s instruction 1 reads in part as follows: “You are therefore 
instructed that if you find and believe from the evidence that when 
the defendant bank paid the checks offered in evidence, the name of 
the payee had been forged, as that term is herinafter defined, then your 
judgment must be against the defendant and in favor of the plaintiff for 
the amount of the checks so paid by defendant, if you find there were 
any, with the name of the payee forged, unless you also find and believe 
from the evidence that plaintiff was guilty of negligence in the disburse- 
ment of the funds for which he was trustee. And that such negligence 
on the part of plaintiff, if any, caused or contributed to the payment of 
said checks, with forged endorsements, as you are hereinafter instructed.” 
(Italics supplied.) 

Plaintiff's instruction 2 told the jury, among other things, that “if 
you find and believe from the evidence that the Robert J. Haddix men- 
tioned in the evidence affixed a fictitious name to the checks in evidence, 
if so, or affixed the name of a person not in existence, then it was a 
forgery; unless you also find and believe that when plaintiff wrote the 
checks he knew the names of the payees were fictitious, or that Robert 
J. Haddix, as agent of the plaintiff, knew the names were fictitious.” 
(Italics supplied.) 

Plaintiff's instruction 3 put the burden of proof on defendant to 
prove its affirmative defense in the nature of estoppel, and told the 
jury: “If plaintiff was guilty of negligence and you so find, it is im- 
material unless it is such negligence as directly and proximately affects 
the conduct of the bank in the performance of its duties.” (Italics 
supplied.) 

Plaintiff did not move for a directed verdict in the court below. By 
the instructions given at his request the defense issues of agency and 
negligence were submitted to the jury for its determination. Since 
plaintiff voluntarily joined with defendant in the submission of those 
issues, he is in no position to contend here that the court erred in sub- 
mitting the same on insufficent evidence, and this court cannot con- 
sider the question on appeal. Royal v. Thompson, Mo. Sup., 212 S. W. 
2d 921, 922; Hogsett v. Smith, Mo. App., 229 S. W. 2d 20, 22. 
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Plaintiff also contends that aside from any question of the sufficiency 
of the evidence to support the giving of defendant’s instructions 5 and 6, 
it “was error to repeat the defenses in two consecutive instructions.” 
In this connection, plaintiff says “the giving of two identical instructions 
could not fail to be highly prejudicial to plaintiff and to mislead the 
jury.” This contention is without merit. The two instructions were 
not identical. As shown above, each instruction submitted a separate 
and distinct defense. 


Plaintiff further contends that the court erred in “excluding evidence 
which was material to the issues and competent to disprove the claimed 
defenses.” In this connection, plaintiff states that he “was entitled to 
show by parol evidence that his instructions were to make out the 
checks and deliver them to Haddix,” but that the court erroneously 
excluded evidence offered by plaintiff for the purpose of showing “how 
he was to pay the material costs and payrolls and to explain the me- 
chanics of his duties.” The evidence which plaintiff says was offered 
and excluded is not set forth in his brief or identified by reference to 
the transcript. We find, however, in examining the record for other 
purposes, that during the course of plaintiff’s testimony the following 
offer of proof was made: “I would like to offer to prove that the sup- 
plemental oral agreement was entered into by the terms of which R. C. 
Southall was to make checks payable to the material men and employees 
and said checks to be delivered to the material men and employees by 
Mr. Haddix.” Plaintiff’s offer was refused on objection by defendant. 
Later in the trial the offer was renewed. After considerable discussion 
between counsel for both parties and the court, defendant’s objection 
was overruled. Thereafter both plaintiff and C. H. Elting testified to 
the “supplemental oral agreement” mentioned above. Assuming that 
this testimony was competent and material, plaintiff is in no position 
to complain that the court committed prejudicial error in rejecting his 
first offer, for it is “well settled that, if in a specific instance the evidence 
should not have been excluded, the error is harmless if the same evidence 
is found in the testimony of the same or other witnesses, given before 
or after the objection was sustained.” Steffen v. Southwestern Bell Tel. 
Co., 331 Mo. 574, 583, 56 S. W. 2d 47, 48; 5 C. J. S., Appeal and Error, 
§ 1753, p. 1060. If the court erroneously excluded any testimony offered 
by plaintiff, he has failed to point out such rulings by specific references 
to the transcript. It is not the duty of this court to search the record 
in order to discover, if possible, errors committed by the trial court. 
See Supreme Court Rule 1.08. 


Plaintiff's next point involves a part of his reply to defendant’s 
amended answer. Paragraph 10 of plaintiff's reply reads as follows: 
(a) “Plaintiff admits, as alleged in this paragraph (of defendant’s 
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amended answer) that ‘C. H. Elting and Haddix were engaged in the 
construction of certain houses under the aforesaid contracts; that as a 
part thereof, plaintiff was charged with certain obligations and duties, 
among which were the payment of necessary amounts for labor and 
materials in said construction’; (b) plaintiff admits as alleged by de- 
fendant, ‘that the aforesaid Haddix furnished the names of certain 
fictitious payees to plaintiff and caused fictitious endorsements to be 
placed thereon, knowing that the purported payees were non-existent 
and fictitious persons’; (c) but plaintiff denies that the aforesaid knowl- 
edge and action of Haddix constituted knowledge to all persons engaged 
in said construction, among whom were this plaintiff, and plaintiff 
specifically denies that he had such knowledge until about January 29, 
1948 at which time he promptly reported said forgeries to the de- 
fendant” (d). We have inserted the letters (a), (b), (c), and (d). 


Counsel for defendant offered in evidence and read to the jury, 
without objection by plaintiff, that part of the reply between the points 
marked (a) and (b). It was offered in evidence as “an admission 
against the interest of the plaintiff.” Plaintiff then offered in evidence 
that part of the reply between the points marked (c) and (d), but 
the offer was rejected on objection by defendant that the evidence was 
self-serving. Plaintiff now claims such evidence was admissible be- 
cause it explained that part of the reply introduced by defendant. 
Plaintiff's brief discloses that his contention is based upon the assump- 
tion that defendant introduced in evidence that part of the reply be- 
tween the points marked (a) and (c), whereas the record shows that 
counsel for defendant read to the jury only the part between the points 
(a) and (b). It appears, therefore, that the part offered by plaintiff 
was not only self-serving, but that it did not explain or qualify the 
part introduced by defendant. In fact, the part between points (c) 
and (d) had no relation to the admission introduced by defendant. 
Plaintiff had the right to introduce any statements in the reply which 
explained or qualified the part read by counsel for defendant; but he 
was not entitled to read as evidence a self-serving portion of the plead- 
ing which was entirely unrelated to the admission introduced by de- 
fendant. Gunn’s Adm’r v. Todd, 21 Mo. 303, 306; 20 Am. Jur., Evi- 
dence, sec. 632, p. 534; 31 C. J. S., Evidence, § 301, p. 1072. Cf. Hil- 
dreth v. Hudloe, Mo. App., 282 S. W. 747, 748. The point is ruled 
against plaintiff. 


Plaintiff is a lawyer and he acted as his own attorney throughout 
the trial. He further contends that “in the endeavor to introduce com- 
petent, relevant and necessary evidence to substantiate his position, 
plaintiff was subjected to constant heckling, reprimanding and ad- 
monishing at the hands of the court in the presence of the jury”; that 
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“the court repeatedly interposed objections and comments on the 
testimony which were highly prejudicial”; and that “the court re- 
peatedly made statements indicating a distrust of plaintiff’s veracity 
and acts.” If plaintiff considered any statement or remark of the trial 
judge prejudicial, he should have objected to it at the trial. Since the 
record shows that no objection or request of any kind was made as 
required by Section 122 of the Civil Code, the alleged errors were not 
preserved for appellate review. Sec. 510.210, R. S. 1949; Bloecher v. 
Duerbeck, 338 Mo. 535, 553, 92 S. W. 2d 681, 689; State ex rel. State 
Highway Commission v. Bengal, Mo. App., 124 S. W. 2d 687, 690; Johnson 
v. Smolinsky, 229 Mo. App. 652, 662, 81 S. W. 2d 434, 439; 3 Am. Jur., 
Appeal and Error, sec. 373, p. 105. We have considered all of plain- 
tiff’s contentions but do not regard this case as a proper one for the 
application of Supreme Court Rule 3.27. 
The judgment should be affirmed. 


SPERRY, C., concurs. 


PER CURIAM. 
The foregoing opinion of BOUR, C., is adopted as the opinion of 
the court. The judgment is affirmed. ll concur. 





Short Statute of Limitations Protects 
Drawee Bank Paying Check on Forged 
Indorsement of Payee 


In 1946 a firm of stockbrokers gave a check to one Savitt 
payable to the plaintiff and drawn on the defendant bank. In- 
stead of delivering the check to the plaintiff Savitt forged the 
indorsement of the plaintiff and collected the amount of the 
check from the drawee defendant bank. In the same year the 
firm of stockbrokers drew another check on the Security Trust 
Co. payable to the plaintiff. Savitt received this check, forged 
the indorsement of the plaintiff and cashed it at the defend- 
ant bank, 

In 1949 the plaintiff brought suit against the bank on both 
checks. As to the first check the court held that the plaintiff’s 
only claim as payee was in tort for conversion and that her 
cause of action was barred by the three year statute of limita- 


NOTE—For similiar decisions see B. L. J. Digest (Fifth Edition) §§ 1888, 1897. 
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tions in New York. As to the second check where the defend- 
ant acted as collecting bank and paid out the proceeds on the 
forged indorsement of the plaintiff's name, the plaintiff was 
entitled to sue on contract and therefore was not barred by the 
three year statute of limitations. Henderson v. Lincoln Roch- 
ester Trust Co., Court of Appeals of New York, 100 N. E. 
Rep. (2d) 117. The opinion of the court is as follows: 


CONWAY, J.—Plaintiff commenced this action on January 24, 1950. 
In the complaint she alleged that in 1946, a firm of stockbrokers was in- 
debted to her; that on February 1, 1946, that firm drew its check for 
$1,060 upon defendant bank as drawee, payable to “Mrs. Caroline S. 
Stuber,” which was then plaintiff’s name, and gave it to one Savitt for 
delivery; that instead of delivering it, Savitt, on February 2, 1946, pre- 
sented the check bearing the indorsements “Mrs. Caroline S. Steuber” 
and “Savitt Audit Co.” to defendant, which thereupon either paid Savitt 
$1,060 or credited that amount to his account; that plaintiff has never 
had an account in defendant bank. 


It is then alleged, as a second cause of action, that on September 11, 
1946, the same firm drew its check for $415 upon the Security Trust 
Company, as drawee, payable to “Mrs. Caroline S. Stuber” and gave 
that check to Savitt for delivery to plaintiff; that, on September 17, 1946, 
defendant accepted the check bearing the indorsements “Caroline Steu- 
ber” and “Savitt Audit Co.”; that thereupon defendant paid or credited 
Savitt Audit Co. or Savitt with the proceeds of the check; that plaintiff 
never indorsed or authorized anyone to indorse either check and what 
purported to be her indorsements thereon were forgeries. 


Plaintiff then alleged that she first discovered that the checks had 
been issued and the disposition made of the proceeds in 1949 and imme- 
diately demanded that defendent pay her the amount of the two checks 
which defendant refused to do. 


Defendant has moved, pursuant to subdivision 6 of rule 107 of the 
Rules of Civil Practice, for judgment dismissing both of plaintiff’s al- 
leged causes of action upon the ground that neither of them accrued 
within the time limited by law for the commencement of an action 
thereon, namely, three years. Defendant’s motion was based on the 
premise that plaintiff was entitled to recover against defendant only on 
a theory of conversion, and that inasmuch as the Statute of Limitations, 
which is three years for conversion, Civil Practice Act, § 49, subd. 7, had 
run its course on February 2, 1949, and September 17, 1949, on the two 
causes of action respectively, plaintiff’s right to commence an action or 
actions expired prior to the commencement of the present suit. 
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Plaintiff, on the other hand, contends that she has a right to recover 
upon a contractual theory as to both causes of action and that, there- 
fore, the six-year period of limitation, Civ. Prac. Act, § 48, subd. 1, is 
applicable. 


As to the first cause of action, it is clear that plaintiff would have 
been entitled to recover in an action for conversion commenced before 
the three-year period of limitations had run. Spaulding v. First Nat. 
Bank, 210 App. Div. 216, 205 N. Y. S. 492, affirmed 239 N. Y. 586, 147 
N. E. 206; Graves v. American Exch. Bank, 17 N. Y. 205; Burstein v. 
People’s Trust Co., 143 App. Div. 165, 127 N. Y. S. 1092. No action, 
however, lies in contract by a payee against a drawee bank for paying 
out the proceeds of a check bearing his forged indorsement. Under our 
Negotiable Instruments Law, Consol. Laws, c. 38, a cause of action in 
contract lies in favor of the drawer of the check, but not in favor of the 
payee. The drawee in paying on a check bearing a forged indorsement 
of the payee breaches its contractual obligation to the drawer to pay 
only on the latter’s written direction. Shipman v. Bank of State of New 
York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791. The drawee becomes 
liable in contract to the drawer and the indorsers become liable to the 
drawee. The privity is apparent. As between the drawee and the payee, 
however, there is no contractual relation. First Nat. Bank of Washing- 
ton v. Whitman, 94 U. S. 343, 24 L. Ed. 229; Aetna Nat. Bank v. Fourth 
Nat. Bank of City of New York, 46 N. Y. 82, 87, 90; Stern v. President 
& Directors of Manhattan Co., 134 Mise. 351, 235 N. Y. S. 634, affirmed 
228 App. Div. 616, 237 N. Y. S. 902; 14 A. L. R. 764, 767; 38 Harv. 
L. Rev. 857, 884. In jurisdictions which took the view that there was 
a contractual relation between the payee and the drawee two theories 
were advanced in support of their position. First, that the drawer in 
making a check effected an assignment of the fund against which it was 
drawn to the amount of the check and consequently the payee was en- 
titled to recover against the drawee bank which paid the check on the 
unauthorized indorsement of the payee’s name. Second, that the pay- 
ment by the drawee and the charging of the check to the drawer’s ac- 
count amounted to an acceptance of the check by the drawee bank so 
as to create a privity between the payee and the drawee. Our Negotiable 
Instruments Law has disposed of both of those theories. Section 325 
provides that a check of itself does not operate as an assignment of any 
part of the funds against which the check is drawn, and section 220 pro- 
vides that an acceptance must be in writing and signed by the drawee. 


As to the second cause of action on the check for $415 drawn upon 
the Security Trust Company, as drawee, where the defendant acted as 
the collecting bank and paid out the proceeds of the check upon the 
forged indorsement of the payee’s name, a different rule prevails. The 
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motion to dismiss the complaint as to that second cause of action was 
quite properly denied on the ground that plaintiff could bring an action 
sounding in contract, thus permitting her to bring suit at any time within 
six years after payment by defendant. Moch Co. v. Security Bank of 
New York, 176 App. Div. 842, 163 N. Y. S. 277, affirmed 225 N. Y. 723, 
122 N. E. 879; Comstock v. Hier, 73 N. Y. 269, 275; Johnson v. First 
Nat. Bank of Hoboken, 6 Hun 124; Talbot v. Bank of Rochester, 1 Hill 
295. The rationale of the rule is well stated in National Union Bank v. 
Miller Rubber Co., 148 Md. 449, 129 A. 688, and in Buckley v. Second 
Nat. Bank of Jersey City, 35 N. J. L. 400, 402. In National Union Bank 
v. Miller Rubber Co., supra, 148 Md. at pages 455-456, 129 A. at page 
690, the rule is stated thus: “Where, however, a collecting bank cashes 
a check on a forged indorsement, a different principle applies. There the 
collecting bank on the forged indorsement acquires no title whatever to 
the paper, because the indorsement, its only source of title, is a nullity. 
It therefore is wrongfully in possession of the check, and in equity and 
good conscience holds it for the payee. If, while in possession of it, it by 
means of the forged indorsement collects it, then it holds the proceeds of 
the collection in the same way for the payee, and that relationship cre- 
ates a privity between it and the payee. And if the payee elects to ratify 
the collection of the check by the collecting bank, he may recover from 
it the amount collected.” 


In 9 Corpus Juris Secundum, Banks and Banking, § 357, page 763, 
the rule is briefly stated as follows: “Where a collecting bank cashes a 
check on a forged indorsement, a different principle applies; there the 
bank in collecting the check holds the proceeds for the payee, thereby 
establishing a privity and permitting the payee to maintain an action 
against such bank for the amount of the check, if he elects to ratify 
the collection.” 

To put it in other words, a collecting bank is merely an agent for the 
purpose of collecting from the drawee bank the proceeds of the check 
delivered to it. When it takes the check for collection, it assents to the 
agency and becomes bound by the terms of the instrument received. 
Those terms include an obligation to pay the proceeds collected to the 
true payee owner in the absence of a valid indorsement. The moment 
the collecting bank receives the proceeds it holds money belonging to 
the owner of the check and becomes a debtor of such owner and of no 
one else in the absence of a valid indorsement. 

The order should be affirmed, without costs to either party and the 
question certified answered in the affirmative. 

Order affirmed, etc. 

LOUGHRAN, C. J., and LEWIS, DESMOND, DYE, FULD and 
FROESSEL, JJ., concur. 
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Bank Protected Where Drawer Facilitated 
Alteration of Checks 


Plaintiffs, co-partners, operated a retail clothing store and 
carried a checking account with defendant bank. They had in 
their employ one Sinclair, an accountant. Sinclair had access 
to plaintiff’s check book, and -on occasions was authorized to 
write plaintiff’s checks in his own handwriting, leaving nothing 
to be filled in but the signature. Each check in the check book 
had printed on its face the words: “Goldsmith’s. The Store for 
Men. 317 Clematis Avenue.” At the place for the signatures 
were the words: “Goldsmith Brothers,” beneath which was a 
line for the signature. 

On April 22, 1948, Sinclair was directed to draw a check 
to himself in the amount of $10.10. He used a check from the 
check book, making out the “stub” for that amount. He pre- 
pared the check in his own handwriting and wrote the figures 
“10.10” at the place on the check for figures, but was careful to 
place them far enough to the right to leave room for later in- 
serting between the dollar mark and figures “10.10” the figure 
“21”. He wrote the words: “Ten and 10/100” at the place on the 
check for the words but was careful to place them far enough 
to the right to leave room for later inserting the words: “Twenty 
One Hundred.” The check in that form was handed to one of 
the partners who affixed his signature. Immediately thereafter 
Sinclair “raised” the check by writing the figures “21” in front 
of the figures “10.10”, and the words “Twenty One Hundred” 
in front of the words “Ten and 10/100.” ‘Thus the check ap- 
peared to have been originally drawn for $2110.10, and without 
any notice of the change, this amount was charged by the bank 
against plaintiffs’ account. 

On August 4, 1948 Sinclair was directed to draw a check to 
himself in the amount of $60.00. He again so prepared the 
check that he could, after obtaining the signature of one of the 
partners, “raise” the check to $960.00, and this amount likewise 
was charged by the bank against plaintiffs’ account. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §81. 
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The plaintiffs brought suit against the bank contending 
that it had wrongfully cashed the checks in which the amounts 
had been raised in the manner described. Holding for the bank 
the court found that the loss must fall on the plaintiffs since the 
checks were complete and regular on their face and since the 
plaintiffs had made the alterations possible by carelessly per- 
mitting the checks to be drawn in a manner which facilitated 
the later alteration. 


The opinion of the court in Goldsmith v, Atlantic National 
Bank of Palm Beach, Supreme Court of Florida, 55 So. Rep. 
(2d) 804 stated: 


“Plaintiffs rely upon the statement found in Volume 1, Paton’s 
Digest, page 111 (1940 Ed.) to the effect that the majority rule exon- 
erates the bank from liability in like cases. [sic] 


“Since publication of that work (1940), the Supreme Court of Ten- 
nessee and the Superior Court of Pennsylvania have reviewed the deci- 
sions and point out that the depositor, by his conduct may ‘estop’ him- 
self from disputing the authority of the bank to pay the check. See 
Foutch v. Alexandria Bank & Trust Co., 1941, 177 Tenn. 348, 149 S. W. 
2d 76, and Weiner v. Pennsylvania Co., 1947, 160 Pa. Super. 320, 51 
A. 2d 385. 


“Tt will be found that the case at bar is similar to Foutch v. Alexan- 
dria Bank & Trust Co., supra [177 Tenn. 348, 149 S. W. 2d 79]. In that 
case the court repeated the following principle as governing such prob- 
lems: “The law simply utters the suggestions of common justice and 
common sense, in declaring “that when one of two innocent persons 
must suffer from the tortious act of a third, he who gave the aggressor 
the means of doing the wrong must bear the consequences of the act.’” 


“In the instant case it was plaintiffs’ employee who was the evildoer. 
They entrusted their firm check book, with their firm name printed 
upon each check, to the unfaithful employee. They permitted him to 
write checks in his own handwriting, using the firm checks. They signed 
the checks in such form as to leave room for ‘raising’ them, in the same 
handwriting and without erasure or other noticeable change. Under 
such circumstances the case is controlled by principles recognized in 
Foutch v. Alexandria Bank & Trust Co., supra, and the verdict is con- 
trary to the law. 


“Thereupon, it is ordered and adjudged that the motion for new 
trial is granted. 


“Copy furnished counsel. 
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“Done and ordered, this April 24, A. D. 1951.” 

Evidently the veteran Circuit Judge in making the statement “Plain- 
tiffs rely upon the statement found in Volume 1, Paton’s Digest, page 
111 (1940 Ed.) to the effect that the majority rule exonerates the bank 
from liability in like cases” did not say exactly what he meant. An ex- 
amination of the cited authority shows clearly that the majority rule in 
cases like the one at bar does not exonerate the bank from liability 
which is actually the position taken by appellants in the lower court, 
as well as on this appeal. 

It is clear that the authorities are divided upon the question pre- 
sented to us for adjudication. We have decided, as did the Circuit 
Judge, that the reasoning of those courts which hold that the bank is 
not liable under the circumstances presented in and by the evidence in 
this case is more logical and in keeping with our sense of justice. In the 
situation presented in the instant case it is undisputed that the appel- 
lants originally made it possible for their employee to raise the checks 
and there was nothing about said checks or the circumstances of their 
presentation for payment which could possibly have placed the appellee 
on notice that they had been raised. It is too great a burden to place 
upon a bank the duty to discover that a check has been raised when 
the check has no indicia of such fact on its face and there are no sus- 
picious circumstances surrounding its presentation to the bank for pay- 
ment. Such determination does not square with our concept of simple 
justice and is not consonant with common sense and fair dealing. 

We cite with approval Foutch v. Alexandria Bank & Trust Co., 177 
Tenn. 348, 149 S. W. 2d 76, and Weiner v. Pennsylvania Co., 160 Pa. 
Super. 320, 51 A. 2d 385. 





Bank’s Prepayment Charge as Violation 
of Usury Statute 


The highest court in New York has recently settled the 
question of whether a prepayment privilege charge collected 
by a bank in return for the borrower’s privilege of prepaying 
a loan is to be considered as interest and thus when added to 
the regular interest charge may place the bank in violation of 
the New York Usury Statute. 

Sustaining the bank’s prepayment charge, the New York 
Court of Appeals upheld the lower court’s decision that a pre- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1565. 
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payment charge is not interest, nor could there be any claim 
of usury so long as all payments did not aggregate a sum in 
excess of that which could have been earned had the debt con- 
tinued to its earliest maturity day. The opinion of the lower 
court is reported in 68 Banking Law Journal 273. Feldman v. 
Kings Highway Savings Bank, New York Court of Appeals, 
102 N. E. Rep. (2d) 885. The opinion of the court is as 
follows: 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment, 278 App. Div. 589, 102 N. Y. S. 2d 306. 


Action by Daniel Feldman against Kings Highway Savings Bank to 
recover twice the sum of $2,000 paid by plaintiff to the defendant, a 
bank, brought under section 108, subdivision 1 of the Banking Law on 
the theory that the payment was interest in excess of 6% per annum on 
an indebtedness owing by the plaintiff to the defendant. 


The indebtedness, originally in the amount of $15,000, was evidenced 
by a bond and secured by a mortgage both executed on March 11, 1949. 
Terms required that plaintiff pay to defendant the sum of $159.10 
monthly to be applied first on account of interest on an unpaid balance 
of the principal at the rate of 5% per annum, and the remainder on 
account of principal. Payments were to continue until April 1, 1959, 
when the entire unpaid balance of principal and interest would be pay- 
able. The plaintiff could pay the entire unpaid balance on April 1, 1954 
if he paid at that time 90 days’ additional interest. Thereafter plaintiff, 
while not in default and after arranging for refinancing, offered to pay 
the entire balance due in March, 1950, but defendant refused to accept 
payment and give satisfaction unless plaintiff also paid the additional 
sum of $2,000 characterized as a “prepayment privilege charge.” Plain- 
tiff made the payment and alleged that the amount was paid under 
compulsion, coercion and duress in order to obtain the satisfaction piece 
and hence constituted usury. 


The Supreme Court, 102 N. Y. S. 2d 600, was of the opinion that the 
bank’s demand and receipt of the prepayment charge was in violation 
of the banking statute and would be the equivalent of circumvention 
of the law. The Appellate Division, 278 App. Div. 589, 102 N. Y. S. 2d 
306, reversed the order on the ground that the prepayment was volun- 
tary and was not in consideration of the making of a loan or a forbear- 
ance of money. The court was of the opinion that it was not a payment 
of interest and hence could not be the basis of a claim of usury, but that 
even if it were interest, so long as all payments on account of interest 
did not aggregate a sum greater than the aggregate of interest that could 
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lawfully have been earned had the debt continued to the earliest’ ma- 
turity date, there would be no usury. The plaintiff appeals. 


Judgment affirmed, with costs. 
All concur. 





Amendment to United States Savings Bonds | 
Regulations 


Treasury regulations governing the redemption and issu- 
ance of United States savings bonds have been recently 
amended to broaden the provisions for the reissuance of bonds 
registered in co-ownership form during the lives of the co- 
owners. In substance the new amendment permits reissuance 
in the name of a co-owner alone, or with a new co-owner or 
beneficiary where the bonds are held in co-ownership form by 
certain closely related persons. Reissuance is also permitted 
in situations where co-owners are legally separated as well as 
where they are divorced. 


The new amendment, effective February 1, 1952, changes 
section 815.45 (b) of the regulations to read as follows: 


(b) Reissued during the lives of both coowners. Except as otherwise 
specifically provided by the regulations in this subpart [subpart L: 
Two names—Coownership Form], a bond held in coownership may be 
reissued during the lives of both coowners only upon the request of both 
and under the following specific circumstances: 


(1) In the name of either coowner, alone, or with a new coowner or 
with a beneficiary: 


(i) If the coowner whose name is to remain on the bond is related 
to the coowner whose name is to be eliminated as coowner either as 
husband or wife, parent or child, brother or sister, grandparent or 
grandchild, uncle or aunt, or nephew or niece; the term “child” in- 
cludes a child legally adopted as well as a stepchild; the terms 
“brother” and “sister” include brothers and sisters of the half blood 
as well as those of the whole blood, stepbrothers and stepsisters, and 
brothers and sisters through adoption: Provided, however, That the 
Treasury reserves the right to reject any application for reissue here- 
under, in whole or in part, upon a determination that the transaction 
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would tend to evade or defeat the purposes of the limitation on hold- 
ings or the restriction against the transferability of savings bonds; 
(ii) If one of the coowners is married after the issue of the 
bond; and 
(iii) If the coowners are divorced or legally separated from each 
other, or their marriage is annulled, after the issue of the bond. 


Requests for reissue of any of the above three classes should be made 
on the current revision of Form PD 1938 and should be signed by both 
coowners. Such requests will not be approved unless the coowner whose 
name is to be eliminated from the bond is of full age and legally com- 
petent. A minor coowner may execute the form if (in the opinion of the 
certifying officer) he is of sufficient competency and understanding to 
comprehend the nature of the transaction and reissue of all the bonds 
is to be made in the name of such minor alone or, if he so requests, with 
another coowner or a beneficiary. 

(2) If the bond is of Series F or G, it may be reissued in the name 
of a trustee of a living trust created by both coowners for the benefit 
of both, in whole or in part, during their lifetime whether or not con- 
taining an absolute power of revocation in the grantors. Requests for 
reissue under this provision should be made on Form PD 1851 and will 
not be approved unless both coowners are of full age and legally 
competent. 





United States Savings Bonds Held as 
Tenants by the Entirety 


The United States District Court in Michigan has decided 
that United States savings bonds held by a husband and wife 
in co-ownership form are not held by them as tenants by the 
entirety under the Michigan statute. Therefore a judgment 
creditor of one of the co-owners is entitled to levy against that 
co-owner’s interest in the bonds. United States v. Guldager, 
decided January 22, 1952. 

The United States District Court in In re Smulyan, 98 F. 
Supp. 681, reported in 68 Banking Law Journal 653 reached 
a contrary result in holding that under Pennsylvania law a 
husband and his wife hold U. S. savings bonds as tenants by 
the entirety. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Life Insurance Settlement Option Void Under Wills Statute 





Hall v. Mutual Life Insurance Co. of New York, New York Supreme Court, 
127 N. Y. L. J. 85 

Here is the most startling decision of the new year. 

The decedent was the beneficiary of a life insurance policy insuring 
the life of her father. Although the decedent was entitled to a lump 
sum on the death of her father, she elected under a supplementary con- 
tract one of-the “modes of settlement” provided for in the policy under 
which the insurer retained the proceeds, paid the decedent 3% per year 
during her life, and was to pay the proceeds on the decedent’s death to 
a third person. 

On the decedent’s death her executor’s sought to avoid the supple- 
mentary contract between the decedent and the insurer on the theory 
that the supplementary contract was essentially a testamentary dis- 
position which did not comply with the New York wills statute. 

The court ruled that under the supplementary contract the decedent 
could have withdrawn her election and required the insurer to pay over 
the principal to her at any time during her life. Therefore the decedent 
never divested herself over the control of the fund until her death and 
the supplementary contract with the insurer was void as not conforming 
with the specific requirements for a valid testamentary disposition. 


Virginia Statute Restricting Gifts to Religious Organizations 





Maguire v. Lloyd, Virginia Supreme Court of Appeals, December 3, 1951 


A Virginia statute provides that trustees of religious organizations 
shall not take or hold at one time, money, securities, or other personal 
estate exceeding the sum of one hundred thousand dollars. The 
Virginia Supreme Court applied this limitation to a testamentary gift in 
trust for a specific church notwithstanding the contention of the trustees 
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that the statute applied only direct gifts or property legally held by 
churches and not to the creation of an equitable interest in a trust. 


Witness Signing Will Out of Testator’s Presence 





In re Peters, New York Surrogate’s Court, 127 N. Y. L. J. 434 


Probate was denied a will where two witnesses signed in the office of 
the decedent’s husband, not in the presence of the testatrix, and based 
their attestation only on familiarity with the decedent’s handwriting. 


Claim of State for Care of Incompetent Spouse of Decedent 





Estate of Morstatt, New York Surrogate’s Court, 127 N. Y. L. J. 


A claim of the State of New York for the care of the decedent’s in- 
competent wife is primarily a claim against the decedent and conse- 
quently the claim should be paid out of the estate before determining 
the widow’s share. 


Adopted Child Not Entitled to Inherit from Parent’s Collaterals 





Reeves v. Lowe, Mississippi Supreme Court, January 21, 1952 


In a case of first impression the court ruled that where the adoptive 
parent of an adopted child predeceased the child and also predeceased 
the sister of the parent, the child was not entitled to inherit from the 
sister as would a natural child of the parent. 


Judgment Creditor of Disinherited Heir Entitled to Challenge Will 





Estate of Harootenian, California Supreme Court, December 27, 1951 


A judgment creditor of a disinherited heir of a testator was held to 
be an “interested person” entitled to challenge the testator’s will where 
in the event of an intestacy the creditor would derive through the dis- 
inherited heir a lien on real estate devolving upon the heir from the 
estate of the testator. 








TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Automobile Dealer’s Bank Loans Invested in Government Bonds 
Pledged to Lender Held Excess Profits Borrowed Capital 





Mahoney Motor Co. v. Commissioner of Internal Revenue, United States 
Court of Appeals, Eighth Circuit, 192 Fed. Rep. (2d) 508 

The taxpayer corporation held an automobile dealer’s franchise in 
Sioux City, Lowa. Prior to 1943 the taxpayer was in weak financial con- 
dition and unable to obtain bank credit so that it had to do the financ- 
ing necessary for its operations through a commerial finance company. 
During 1943 taxpayer’s financial condition materially improved and in 
January of 1944 the taxpayer adopted a resolution that in order to de- 
velop bank credit standing the company should currently borrow from 
banks up to an aggregate of $500,000. Pursuant to this plan bank 
borrowings were made in the amount of $400,000. The proceeds of the 
loan were used to purchase Government bonds which were pledged back 
to the banks as collateral for the loans. 


The Commissioner and the Tax Court ruled that such loans were 
not incurred for business purposes and could not be treated by the com- 
pany as borrowed capital for computation of excess profits taxes since 
the funds could not be said to have become part of the taxpayer’s work- 
ing capital or subject to the risks of its business as an automobile dealer. 
Reversing this decision and holding that the bank loans constituted ex- 
cess profits borrowed capital the United States Court of Appeals for the 
Eighth Circuit stated: 


“The borrowings had been regularly made and evidenced by promis- 
sory notes; the proceeds were invested in Government bonds and Treas- 
ury notes, which were used to collateralize these obligations; and the 
purchases of such securities had resulted in profits and taxable income 
to the taxpayer, from interest received on them above the rate paid on 
its borrowings and from appreciation which had occurred in their value, 
in a total amount of $22,351.64. ... . 

“The Commissioner, as a basis for assessing the deficiencies involved, 
took the broad position, in his letter or notice to the taxpayer, that 
“money borrowed and used to purchase United States Government 
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bonds may not be included in borrowed invested capital for the purpose 
of computing the excess profits credit.” ... But the Tax Court has pre- 
viously recognized in Globe Mortgage Co. v. Commissioner, 14 T. C. 192, 
that borrowings made to purchase Government securities can, where the 
purchasing has been engaged in for adequate “business reasons,” repre- 
sent such character of “outstanding indebtedness” as will constitute 
“borrowed capital” for purposes of “borrowed invested capital” 


credit. ... 


“It will be noted that in both the Globe Mortgage Co. case and the 
present situation, the bond-buying activities of the corporation were 
engaged in as profit-making ventures, and in both instances substantial 
profits had in fact been made with ensuing taxability under the statute. 
Also, in the Globe Mortgage Co. case, the borrowings had had the 
further express purpose of seeking to keep open the corporation’s ex- 
isting credit lines for future operational needs, and in the present case 
the taxpayer was striving, with equal good faith through the borrow- 
ings made, to open up lines of bank credit so that it might be in a posi- 
tion, as the Tax Court said, at some time in the future to “end its 
reliance on automobile finance companies for credit” and to “do its own 
automobile financing.” ... 


“But only by adoption of the premise that the taxpayer’s bond-invest- 
ment activity was not entitled to be recognized as “business reasons” 
was it possible to hold that the borrowings involved were not working 
capital in the business or subject to the risk of the business. Certainly, 
money needed and directly employed to carry on any proper profit- 
making operation or activity of a commercial corporation is in normal 
concept working capital in the business and subject to business hazard. 
And, as we have held above, no rational basis exists for viewing the 
language of the regulation as not treating all of such operations or activi- 
ties as corporate business but as recognizing a borrowing of money with 
which to carry on one of such operations or activities as made for “busi- 
ness reasons” while not so recognizing a similar borrowing with which to 
carry on another, although the latter equally constitutes a charter- 
authorized, good-faith, commercial operation or activity. . . .” 


Income Tax: Trust’s Net Capital Carry-over Loss Not Available 
to Distributee on Termination of Trust 





Neave v. Commissioner, U. S. Tax Court, 17 T. C. No. 149 


A net loss carry-over sustained by a trust during the life of the life 
beneficiary may not be deducted by the remainderman distributee in 
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the year of the termination of the trust. The opinion of the court pro- 
vided in part: 

“The petitioner never had any claim or right to the assets which 
the trustee sold in prior years, from which sales the carry-overs resulted. 
There is no relation whatsoever between those sales and the petitioner’s 
income for 1945. The basis and holding period for particular securities 
have a close relation with each other for income tax purposes but no 
such relationship exists between the petitioner’s income for 1945 and 
the prior losses of the trusts. Likewise, there is reason for holding that 
income and deductions of a trust sometimes retain their character for 
tax purposes when reported by an income beneficiary, but such reasons 
do not apply in the present case. The petitioner being a different tax- 
payer from the one which sustained the losses is not entitled to the 
benefit of the carry-overs.” 





Income Tax: Trustee’s Commissions on Termination of Trust Not 
Deductible by Distributees 





Neave v. Commissioner, U. S. Tax Court, 17 T. C. No. 149 


In the absence of an express provision in the instrument of trust, 
trustee’s commissions paid on the termination of the trust and attorney’s 
fees and expenses incidental to the distribution of assets are ordinarily 
under state law chargeable to principal. Therefore in the year of dis- 
tribution no deduction may be taken under such circumstances for these 
charges by the trust for federal income tax purposes in computing dis- 
tributable income subject to tax. 

The Tax Court holds that neither are the distributees independently 
entitled to a deduction on their individual personal income tax return 
for these charges. Although in the present case the trustee had in fact 
charged the distribution expenses to income and thus perhaps reduced 
the taxable distributable income, we have in this case another instance 
where a deduction may be lost where the expenses are by law chargeable 
only to principal. The court explains its ruling as follows: 

“A trustee, required to distribute the trust property to remaindermen, 
is allowed by the laws of New York a reasonable time after the death 
of the life beneficiary within which to perform that duty and conclude 
its trusteeship. The corpus and income continue to belong to the trust 
during that period. Della M. Coachman, 16 T. C. 1432, and cases cited 
therein. No undue delay on the part of the trustee in making the dis- 
tribution and in concluding its fiduciary duties appears in this case. 
It received fees for acts performed as trustee in each trust after the life 
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tenant died. They included fees for receiving income and fees based 
upon corpus distributed. The trustee’s fees, which the petitioner seeks 
to deduct, were paid by the trustee to itself for duties performed after 
the death of the life tenant and obviously were not for duties performed 
after there ceased to be any trusts. The attorneys’ fees were for services 
rendered to the trustee during the continuation of the trusts after the 
death of the life tenant, and the miscellaneous expenses were incurred 
and paid by the trustee during that same period. These amounts were 
not expenses of the remaindermen but were expenses of the trusts. 
They were not paid by the remaindermen but were paid by 
the trustee. They were not paid on behalf of the remaindermen 
but were paid on behalf of the trustee as a part of its duty as 
trustee. The remaindermen were under no obligation to pay any 
of the amounts. These facts distinguish this case from such cases 
as Hord v. Commissioner, 95 Fed. (2d) 179; Estate of John E. 
Morrell, 43 B. T. A. 651, and Martin Thomas O’Brien, 47 B. T. A. 
561, cited by the petitioner. The trusts, still taxable entities, deducted 
these expenses on their income tax returns for 1945. They were the 
taxpayers to which the law allows the deductions because they in- 
curred and paid the expenses. The petitioner was not the taxpayer 
who either paid or incurred the expenses, and is not the taxpayer to 
which they are allowed by the law as deductions. Anstes V. Agnew, 16 
T. C. 1466. 

The petitioner makes a separate argument that he is entitled to these 
deductions upon a theory based upon principles set forth in Helvering 
v. Clifford, 309 U. S. 331. He claims that he and his brother were in 
control of whatever trusts existed after the death of their mother. The 
trustee complied with their wishes in distributing the corpora of the 
trusts, but these were not retained-control trusts similar to the trust 
involved in the Clifford case. The reasons for disregarding the Clifford 
trust for tax purposes do not apply to these for the short period in 1945 
after the death of the life beneficiary. The Court finds no merit in this 
argument of the petitioner. Cf. Marie E. Meier, 16 T. C. 425.” 


Check Book Distributed Through Banks not Subject to 
Federal Luxury Tax 





De Luxe Check Printers, Inc. v. Kelon, U. S. District Court, Minnesota, 
99 Fed. Supp. 785 


The federal court holds that a check folder which lacks one-sixteenth 
of an inch of being long enough to accommodate a dollar bill is neither 
a pocketbook, wallet, or billfold and thus not subject to the federal 
luxury tax. 
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Coke Machine for State Bank Employees Subject to North Carolina 
Excise and Sales Taxes 





North Carolina Attorney General’s Opinions, October 3, 1951, 
December 13, 1948 

A ruling of the Attorney General of North Carolina holds that a 
soft drink vending machine placed in a state bank solely for the benefit 
of the bank’s employees is not exempt from the state vending machine 
and soft drink license or the state sales tax on sales made from the 
machine. But a previous ruling decides that a national bank established 
in North Carolina is not subject to the taxes in such circumstances. 


Estate Tax: Return Mailed on Due Date Not Timely Filed 





Estate of Fisk v. Commissioner, U. S. Tax Court, 11 T. C. M. No. 26483 


The decedent died on April 21, 1946. The estate tax return was 
therefore due 15 months later on July 21, 1947. The return was placed 
in the mail on the due date but was not received by the collector’s office 
until July 22, 1947, one day late. 

The court held that mere mailing does not qualify as “filing” and 
since the return was not timely filed the estate was not entitled to 
exercise the optional valuation privilege provided in section 811 (j) I.R.C. 
Furthermore, the court decided that even though the failure to file the 
return was not due to wilful neglect, the executor’s failure to show 
reasonable cause for the late filing justified a 5% penalty. 


Kentucky Bank Deposit Tax 





Kentucky Attorney General’s Opinions, October 17, 1951, October 25, 1951 


The Attorney General of Kentucky has ruled that under the Ken- 
tucky bank deposit taxing act a deposit made in a Kentucky bank by 
a non-resident corporation is not taxable if temporary in nature and 
made solely for the purpose of being. checked out to the non-resident 
corporation at its home office. But-where a non-resident corporation 
issues checks against the deposits in payment for commodities purchased 
or services rendered in Kentucky then the deposit is subject to taxation 
in Kentucky. 
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Gift Tax: Husband’s Payments to Wife Under Separation Agreement 





Paul Rosenthal v. Commissioner, U. S. Tax Court, 17 T. C. No. 127 


Payments by a husband to his wife under a separation agreement 
were subject to gift tax in so far as the payments were made for the 
release of such rights as dower and the wife’s election to take against 
the will of her husband. In so far as the payments were made in con- 
sideration of the wife’s giving up her right of support there was a valid 
consideration and such payments would not be subject to gift tax. 


Income Tax: Payments by Husband’s Estate Under Ante-nuptial 
Agreement Held Income to Widow and Deductible by Estate 





Somers v. Commissioner, U. S. Tax Court, January 29, 1952 


On January 6, 1930, Charles W. Somers entered into an ante-nuptial 
agreement with May Alice Gilbert. He agreed that if she should survive 
him, she was to receive $6,000 annually during her life to be paid out of 
his estate. Such payments were to be in lieu of all marital property 
rights and all rights to dower. Mr. Somers died on June 29, 1934, a 
resident of Port Clinton, Ohio, survived by his widow, May Alice Somers. 
By a will, to which two codicils had been attached, Mr. Somers had 
established a trust to make provision for the foregoing $6,000 annuity 
to his wife. 


Under orders of the Court of Common Pleas and the Probate Court, 
the trustees were ordered to pay Mrs. Somers $6,000 a year out of in- 
come, but if such income were insufficient, then out of principal. The 
income from the trust estate has been sufficient each year to pay all in- 
come charges of every kind, including the payment of $6,000 a year to 
Mrs. Somers. Pursuant to the foregoing orders, the payments were made 
in monthly installments of $500 each by the trustees out of the income 
of the trust estate in each year up to and including the taxable years 
1944, 1945 and 1946. 


The Commissioner ruled that the payments were taxable income to 
the widow and not deductible by the trust. The Tax Court agreed that 
the widow was taxable on the trust distributions, even if she was a 
creditor of the estate, but reversed the Commissioner’s determination 
that the payments were not deductible by the trust. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Savings Bank Investments 


LTERNATIVE investment 

policies are being explored by 
mutual savings banks which are 
subject to Federal income tax lia- 
bility on retained earnings, accord- 
ing to Alfred J. Casazza, Vice- 
President of the Savings Banks 
Trust Company of New York. 


One procedure can reduce the 
tax burden temporarily, states Mr. 
Casazza. This is the sale of 
United States Government and 
other bonds that have suffered 
price depreciation, since the net 
losses thus sustained may be de- 
ducted from taxable income. Be- 
cause the banks hold a large vol- 
ume of high-grade bonds for in- 
come, they are in a position to 
claim such deductions, should they 
so desire. Of course, where real- 
ization of bond losses is large 
enough to offset a large part of the 
tax liability for a year or more, 
there is less urgency about taking 
other steps to attain the same end. 

Another alternative being con- 
sidered is the purchase of amortiz- 
ing mortgages. A good conven- 
tional mortgage which yields 4 
per cent after expenses gives a 
savings bank the same effective 
yield, after taxes, as a municipal 
issue yielding 2 per cent. While 
it is true that considerations of 
quality and marketability may 
make the municipal issue more at- 
tractive, the latter offer no ma- 





terial advantage, from a yield 
standpoint, over a mortgage that 
leaves 4 per cent after deduction 
of origination and servicing costs. 


The restricted purchase of com- 
mon and preferred stocks, when, 
as and if approved by the New 
York State Legislature, may also 
be attractive. The income tax 
rate on the dividends received is 
7.8 per cent, since only 15 per cent 
of the dividends received is sub- 
ject to the corporate income tax 
rate of 52 per cent. At the end 
of January, the Standard & Poor’s 
composite yield index of common 
stocks was 5.78 per cent, while 
eleven high-grade non-callable pre- 
ferred stocks gave a return of 4.21 
per cent. 


With respect to tax-exempt 
bonds, a strong argument for pur- 
chase is the relatively higher ef- 
fective yield on this class of in- 
vestment as compared with other 
bonds. The highest market yield 
obtainable from a Government se- 
curity is less than 2.75 per cent 
which, after allowance for the 52 
per cent tax rate, yields not more 
than 1.32 per cent. In terms of 
effective yield, therefore, but omit- 
ting from consideration the non- 
risk classification of Treasury ob- 
ligations and their high degree of 
liquidity, it is apparent that tax- 
exempts provide a_ considerably 
higher rate of return than Govern- 
ments. As far as high-grade cor- 
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porates are concerned, even a yield 
of 3.15 per cent on new issues 
affords an effective return, after 
taxes, of only about 1.50 per cent. 
In contrast, it should be noted 
that long term New York State 
bonds yield 1.85 per cent, school 
district bonds yield over 2.25 per 
cent, while more than 2.5 per cent 
is available on New York City 
obligations. 


Another advantage that tax- 
exempts, as a class, offer is high 
quality, which is second only to 
Treasury issues. An additional ad- 
vantage, when compared to mort- 
gages and medium quality corpor- 
ates, is good marketability sup- 
ported by broad investor interest. 
In brief, no other class of invest- 
ment offers the same combination 
of relatively high effective yield, 
‘quality, and marketability. 


Among the disadvantages of tax- 
exempt issues is the low absolute 
—as distinct from relative—rate of 
return. Mr. Casazza points out 
that savings banks, as non-profit 
institutions, desire tax-exempt in- 
come only for the purpose of 
building up reserves and surplus 
at a faster pace. However, it is 
evident that a return of little over 
2 per cent—which is the best avail- 
able from a group of high quality 
municipals—will not contribute 
much to a rapid building up of 
surplus. Earnings assets have 
been affording savings banks an 
over-all average yield of 3.25 per 
cent, and tax-exempts do not pro- 
vide the means of maintaining 
such a rate of return. And sav- 
ings banks managements, he notes, 
are not likely to feel that they 
have solved their tax problem un- 
til they have found a way to get 


enough income to build up surplus 
and reserves out of retained earn- 
ings at close to the rate that pre- 
vailed prior to the imposition of 
the Federal income tax on such 
retained earnings. While tax- 
exempts can slow the decline in 
the surplus ratio for a bank with 
a current high ratio, they cannot 
prevent the decline if deposits are 
expanding at a rate or 4 per cent 
or more. Obviously, in the case 
of a bank which expects its sur- 
plus and reserve ratio to fall below 
12 per cent (retained earnings are 
not taxed if surplus and reserves 
are less than 12 per cent of de- 
posits) in the reasonably near 
future, there is no inducement for 
buying low-yield tax-exempts at 
this point. 


It is also obvious that long-term 
tax-exempts which are acquired 
today involve a risk of future price 
depreciation. A reduction in in- 
come tax rates, unless offset by a 
sharp decline in interest rates 
generally, would adversely affect 
the market position of long-term 
tax-exempts. A similar depressing 
effect could result from a great in- 
crease in the volume of new tax- 
exempt offerings. Therefore, a 
cautious attitude towards tax-ex- 
empts must be maintained by sav- 
ings banks, since they do not 
currently yield enough to pay a 
“living wage,” and may be vul- 
nerable to market depreciation. 

Mr. Casazza observes that only 
those banks that are now, or are 
about to become, subject to the 
Federal income tax would consider 
switching from existing invest- 
ments into tax-exempts. And even 
among these banks, he remarks, 
the extent of possible switching 
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from taxable to tax-exempt invest- 
ments will be limited by the 
amount of their taxable income— 
after allowing for net realized 
losses on bonds and increases in 
interest-dividend rates paid to de- 
positors. Also affecting the vol- 
ume of switching will be ratio of 
surplus and reserves to deposits, 
and the ratio of surplus to risk 
assets. Additionally, there prevails 
the feeling that it may not be 
politic to wipe out all taxable in- 
come and pay no tax, since this 
might invite a more drastic levy 
by Congress. 

Mr. Casazza estimates that, 
over a period of years, savings 
banks switching from other invest- 
ments into tax-exempts would 
eventually total no more than a 
maximum of half a billion dollars 
at prevailing yield levels, and that 
this might well be less if equity in- 
vestment is authorized. 


The Business Outlook and 
Trust Investments 


Speaking before the Mid-Winter 
Trust Conferences of the Amer- 
ican Bankers Association, New 
York University Professor Marcus 
Nadler related trust company in- 
vestment policy to the changing 
business picture. 

Professor Nadler called atten- 
tion to the likelihood that—absent 
a war—the end of 1952 or some- 
time in 1953 should witness the 
peak of the defense effort and 
corporate. capital expenditures. 
While the extent of the leveling off 
or decline from such a point will 
be influenced by the international 
political situation, it will neverthe- 
less materially affect the economy 
of the country. We are reminded 
that. the pent-up demand for hous- 
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ing and durable goods will not be 
as great in that period as they 
were after the end of World War II 
in 1945. 

The economic consequences of a 
decline in capital outlays is spelled 
out as follows: 

1. A decline in business ac- 
tivity. An idea of what may be 
in store may be gained from the 
pattern of business in 1949 and 
the developments in the soft goods 
industry in 1951. 

2. Disappearance of the sellers’ 
market in all lines. Foreign com- 
petition will be higher than at any 
time in the past twenty years. 
These circumstances will influence 
a levelling off or decrease in com- 
modity prices. 

3. Net corporate earnings will 
fall below 1950 or 1951 perform- 
ance. 

This is because a decline in 
gross corporate profits will have a 
much more serious effect on net 
earnings even if Congress elimi- 
nates the excess profits tax. 

4. A decline in the demand for 
capital and credit will result from 
a decline in business activity, par- 
ticularly if it is accompanied by a 
moderate decline in commodity 
prices. Developments in the money 
market may be similar to those 
which prevailed in 1949, since once 
deflationary forces replace infla- 
tionary factors, it is likely that 
Reserve policy will change and 
there will be an effort to stimulate 
business through low money rates 
and easy money market conditions. 

5. Under the conditions set 
forth above, bond prices should 
rise and equity prices decline. 

Professor Nadler warns us that 
this look into the future is merely 
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an attempt to visualize the busi- 
ness pattern that may develop as 
a result of the rearmament pro- 
gram; that certain modifications 
may occur; that the timing is not 
subject to precise determination 
because of the impact of both do- 
mestic and international political 
developments. He also emphasizes 
the fact that a serious depression 
of the magnitude that occurred in 
the early ’30s is not forecast; that 
because the country is dynamic, 
and because great economic and 
political changes have taken place 
over the past two decades, a de- 
pression of the magnitude of the 
’30s, accompanied by large-scale 
unemployment and sharp breaks 
in values, is automatically pre- 
cluded. 

If this analysis of the economic 
consequences of the present emer- 
gency is correct, states Professor 
Nadler, it follows that a change in 
the investment policies of trust 
companies may take place. Ac- 
cordingly, a greater emphasis 
would again be placed on bonds 
and a relatively smaller proportion 
of the portfolio would be com- 
prised of equities. Also, unless 
some other unforeseen event occurs 
which would result in scare buying 
by the public and business, it is 
probable that the greatest decline 
in the purchasing power of the 
dollar has already been witnessed, 
and that any decline that may 
occur during the peak of the re- 
armament program will be mod- 
erate in character and selective. 

Sometimes in 1952 or 1953, 
therefore, a change in the invest- 
ment policy of trust companies is 
indicated. Responsible for this 
will be the changed trends that 
may be expected in stock and 


bond markets, and the fact that 
reasonable judgment based on 
the business outlook would dic- 
tate .such a policy. Thus, the 
time is approaching for a re- 
appraisal of the ratios between 
stocks and bonds held in portfolios 
of trusts. And while it is quite 
possible that the excessive swings 
of the business cycle have been 
eliminated, it is nevertheless fairly 
evident that our economy, in the 
future, will witness ups and downs 
with opposite effects on bond and 
share prices. Since it is generally 
agreed that a downward readjust- 
ment in business is likely to occur 
once military and capital expendi- 
tures start to decline, a reduction 
in the proportion of equities and 
an increase in the proportion of 
bonds held seems worthy of con- 
sideration sometime in 1952 or 
1953. 


Equity Investment for 
Savings Banks 


A bill permitting savings banks 
to invest up to 5 per cent of their 
assets in preferred and common 
stocks is being considered by the 
New York State Legislature. This 
bill would also authorize savings 
banks to organize investment com- 
panies under the Investment Act 
of 1940, which is administered by 
the Securities and Exchange Com- 
mission. Last year, it may be re- 
called, life insurance companies in 
New York State were permitted 
limited investment in equities. It 
is noteworthy that the New York 
State Banking Department has not 
opposed the granting of such ad- 
ditional investment powers to the 
savings banks. 


As an over-all restriction, equity 
investments would be confined to 
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securities of those companies which 
had evidenced substantial earning 
power over the last ten years. Sub- 
ject to equity securities meeting 
the qualitative standards estab- 
lished, savings banks would be per- 
mitted to invest a limited portion 
of their funds in preferred stocks, 
guaranteed stocks and common 
stocks. 

To qualify as an eligible security, 
a preferred stock or a guaranteed 
stock must meet the following 
tests: 

1. During the preceding five- 
year period, the total of fixed 
charges, contingent interest and 
dividend charges must be covered 
one and one-half times. 

2. This requirement must also 
have been met in either of the two 
years immediately prior to the in- 
vestment. 

For common stocks to qualify 
as legal investments, they must 

1. Be registered on a national 
securities exchange (and hence 
subject to certain regulations of 
the Securities and Exchange Com- 
mission) . 

2. Have a 10-year cash divi- 
dend record. 

3. If the company has a pre- 
ferred stock or guaranteed stock, 
such security must also have quali- 
fied for investment. 

Bank stocks are excluded from 
the list of eligible investments. 
This reflects the opposition of some 
smaller commercial banks which 
fear savings banks domination. 

With respect to that section of 
the bill which permits the organ- 
ization of investment companies, 
it is required that all the stocks 
and shares of such companies be 
owned by the savings banks. In 
other words, no public participa- 
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tion would be permitted. Of 
course, all of the investments of 
the investment companies would 
be subject to the identical restric- 
tions which govern individual bank 
investment in equities. Further- 
more, the amount of stock which 
could be acquired by such invest- 
ment company would be limited 
to 5 per cent of the shares of any 
one corporation, which were out- 
standing at the time of the invest- 
ment. 

The total limitation on savings 
bank investment in equities would 
be an amount equal to 5 per cent 
of its assets, or 50 per cent of sur- 
plus and undivided profits, which- 
ever is lower. However, the bill 
also sets a maximum which could 
be invested in either of the two 
classifications — corporate stocks 
generally, or stock in an invest- 
ment company. 


Sixteenth Edition 


BREBAN’S 


Interest 
Tables 


For more than seventy-five years this 
book has been a prime tool of bankers. 
Now available in a handsome and dur- 
able binding, it shows at a glance the 
interest on any sum from one to ten 
thousand dollars, for any number of 
days from one to three hundred sixty- 
six, at from 8 to 24 per cent. $4.50 
pe== USE THIS COUPON “""35 


1 BANKERS PUBLISHING CO. 
465 Main St., Cambridge 42, Mass. 


i 
Please send me........ copy (ies) of BRE- } 
BAN’S INTEREST TABLES @ $4.50. 1 
Check enclosed. | 

i 
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City & State 





TT) 
What does your community 
think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 
Vice President 
B. M. BEHRENDS BANK, JUNEAU, ALASKA 


HIS book covers completely the subject 

of public relations. It is not a re-hash 

of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 
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continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 
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Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Practical Public Relations In 
Banking. If it meets with my approval ! will 
mail you $4.00 within five days. Otherwise | 
may return it within five days and pay nothing. 
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“] urge every 
American employer 

to promote the 
Payroll Savings Plan” 


DECHARD A. HULCY, PRESIDENT 


Chamber of Commerce of the United States 





“I urge every American employer to promote the Payroll 
Savings Plan among his employees as a means of building 


a reservoir of savings.” 


As President of the Chamber of Commerce 
of the United States... with literally thou- 
sands of contacts throughout industry and 
commerce... Mr. Hulcy is uniquely quali- 
fied to evaluate the Payroll Savings Plan. 
As a business man, he puts his finger on a 
most important accomplishment of the Pay- 
roll Savings Plan: the enormous reservoir 
of savings, future purchasing power, built 
up by the systematic saving of employed 
men and women. 

Today, millions of Americans hold Series 
E Defense Bonds totaling $34.7 Billion. It 
will surprise many to learn that this figure 
is $4.8 Billion greater than on V.J. Day. 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 


And the $34.7 Billion total of outstanding 
Defense Bonds is mounting. During the 
calendar year, 1951, 45,500,000 $25 Series E 
Bonds were purchased —a gain of 17% 
over the previous year. 12,000,000 $50 E 
Bonds were purchased in the same period, 
14% over the previous year. 

If your company hasn’t a Payroll Plan, 
or if your employee participation is less 
than 60%, the Savings Bond Division, 
U. S. Treasury Department will be glad to 
help you take your place among America’s 
Honor Roll of “Companies on Payroll Sav- 
ings.” Phone, wire or write to Suite 700, 
Washington Building, Washington, D.C. 
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Captain 
Raymond Harvey 
Medal of Honor 





The 17TH INFANTRY REGIMENT 
was attacking Hill 1232 near Taemi- 
Doug, Korea. Charlie Company, 
Captain Harvey commanding, was 
moving up when dug-in Red guns 
pinned it down. Calling for cover- 
ing fire, Captain Harvey advanced 
alone, wiped out four machine gun 
emplacements. He caught a bullet 
through the lung. But he stayed in 
action until the ridge was won. 





“In Korea,” says Captain Harvey. 
“we stopped aggression by united 
strength. You were helping—every 
time you bought a Defense Bond. 
Because your Bonds were doing 
more than just helping keep you 
financially stable. They were back- 
ing us up in the field with American 
production power. 

“T hope you’ll go on buying 





Bonds. Your Bonds—and our baye- 

nets—are making America strong. 

And peace is only for the strong.” 
* * + 


Remember that when you're buying 
bonds for national defense, you’re also 
building a personal reserve of cash sav- 
ings. Remember, too, that if you don’t 
save regularly, you generally don’t save 
at all. Money you take home usually is 
money spent. So sign up today in the 
Payroll Savings Plan where you work, 
or the Bond-A-Month Plan where you 
bank. For your country’s security, and 
yours, buy U. S. Defense Bonds now! 


Peace is for the strong... 
Buy U S. Defense Bonds now! 


S Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 
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